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Mr;Anthony Scott
Chief Juvenile Officer
Liberty County Juvenile Probation
1811 Trinity Street
Liberty, Texas 77575

0R2008-10110

Dear Mr: Scott:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 316778.

The Liberty County Juvenile Probation Department (the "department") received a request for
all e-mails received or sent by a named department employee over a two year period, as well
as the named employee's personnel file. You claim that the submitted e-mails and personnel
file are _excepted from disclosure under sections 552.101, 552.102, 552.117, 552.130,
and 552.137 of the Government Code. We have considered the exceptions you claim and
reviewed the subinitted representative sample of information. 1

Initially, we note that the Act generally requires the disclosure ofinformation maintained by
a "governmental body." See Gov't Code § 552.021. While the Act's definition of a
"governmental body" is broad, it specifically excludes "the judiciary." See Gov't Code
§ 552.003(1) (A), (B). In Open Records DecisionNo. 646 (1996),this office determined that
a community supervision and corrections department is a governmental body for purposes

IWe assume that the representative sample ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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-- _, Qfth_e_AQt'JmdJh~lit~clmi1!is1ra1iy~re<::Qrg~,§.!lchas personnel records and other records

reflecting day-to-day management decisions, are--;ub]ect tothe Act. -Idat5.0nthe other - ­
hand, we also ruled that specific records regarding individuals on probation and subject to
the direct supervision of a court that are held by a community supervision and corrections

-~~. ~ -= ==_de~art~~nt ~~~ot s~b} ~c~to_~lie Actoecause suCE: recoros are heldonoenalfoftne jucllciary.--.-·_--.-.--.-.-.. -'-1
Id, see Gov t Gode § 552.003. --------------~.--_. .~ . _

-----'--'Ii1tl1is case, tne request-enc·omp-asserre-cnrds-relating-to-the---judicial-functions-of-the / I
department. Therefore, we find that these records, which we have marked, are held by the 1

___-----=d~epartmenton behalf of the jU~iciary and are not subj~~t_~ disclosure under the ~ct._ See l
ORD 646 at2-3; see also Benavzdesv. Lee, 665 S.W.2d 151 (Tex.A:pp.-SanAiltomo 1983, I
no writ)(lri defermiilingwhethergovernmentarerititYfallswithiiijudiciary exception; this-' I

office looks to whether governmental entity maintains relevant records as agent ofjudiciary
with regard to judicial, as opposed to administrative, functions). As our ruling is dispositive,
we do not address your arguments against disclosure of these documents.

We now address your arguments regarding the remaining information, which pertains to the
administrative functions of the department. Section 552.101 of the Government Code
excepts from disclosure "information considered to be confidential by law, either
constitutional, statutory, or by judicial decision." Gov't Code § 552.101. This exception
encompasses information that other statutes make confidential, including criminal history
record information ("CHRI") generated by the NationalCrime Information Center or by the
Texas Crime Information Center. Title 28, part 20 of the Code of Federal Regulations
governs the release of CHRI that states obtain from the federal government or other states.
Open Records Decision No. 565 (1990). The federal regulations allow each state to follow
its individual law with respect to CHRI it generates. Id. Section411.083 ofthe Government
Code deems confidential CHRI that DPS maintains, except that DPS may disseminate this
information as provided in chapter 411, subchapter F of the Government Code. See Gov't
Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency
to obtain CHRI; however, a crirriinaljustice agency may not release CHRI except to another
criminal justice agency for a criminal justice purpose. Id § 411.089(b)(1). Other entities
specified in chapter 411 of the Government Code are entitled to obtain CHRI from DPS or
another criminal justice agency; however, those entities may not release CHRI except as
provided by chapter 411. See generally id. §§ 411.090-.127. Furthermore, any CHRI
obtained from DPS or any other criminal justice agency must be withheld under
section 552.1 01ofthe Government Code in conjunction with Government Code chapter 411,
subchapter F. Therefore, the department must withhold the information we have marked
under section 552.1 01 in conjunction with section 411.083.

The department also seeks to withhold certain fingerprints from disclosure under
section 552.101. The public availability of fingerprints is governed by chapter 560 of the
Government Code. See id. § 560.001(1) ( "biometric identifier" means retina or iris scan,
fingerprint, voiceprint, or record of hand or face geometry). Section 560.003 states that a
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~ - -- - - ~- __biQr:ue:1:ric id~111if~rin_p_~):3~~s~iQllQ:I:'gQvernm~JlI:al Qodyis~~e~pt fro~ disclo~llf_~_U!l_4~! A~!.~-~~_~~_~---l
See id § 560.003. Upon review, the department must withhold the fingerprint information
we have marked under section 560.003 of the Government Code in conjunction with
section 552.101 of the Government Code.

---~ ----- ----------------

- - - - -- -- -- --¥ou also-raise-section-S52.-101-in-conjunction-with th~-federaLHealth-Insurance-Portability =~=~~~=-]
and Accountability Actof1996 ("HIPAA"), 42 U~S.C. §§ 1320d-1320d-8, for certain health [

---,..-----cinformafion with:in~th-e-sub"mitte-d-p-ersOImel-fi1e-;-Aiihe-direction-of-eongress;the-Secretary I

ofHealth and Human Services ("HHS") promulgated regulations setting privacy standards
for medical records, which HHS issued as the Federal Standards for Privacy ofIndividually
Identifiable Health Information. See Health Insurance PortalJiIity ana""AccountaoiIity A~ct~------II
0:(1996,-42 a:s-.C.S -I3~Oa~T(Supp.-IV 1998) (historical &statutorfn6te)IStahdatosfby -- .I

Privacy of Individually Identifiable Health Information, 45 C.F.R. Pts. 160, 164 ("Privacy
Rule"); see also Attorney General Opinion JC-0508 at 2 (2002). These standards govern the
releasability ofprotected health information by a covered entity. See 45 C.F.R. pts.160, 164.
Under these standards, a covered entity may not use or disclose protected health information,
excepted as provided by Pl;lrts 160 and 164 of the Code of Federal Regulations. See 45
C.F.R. § 164.502(a).

This office has addressed the interplay of the Privacy Rule and the Act. In Open Records
Decision No. 681 (2004), we noted that section 164.512 of title 45 ofthe Code of Federal

-Regulations provides that a covered entity mayuse or disclose protected health information
to the extent that such use or disclosure is required by law and the use or disclosure complies
with and is limited to the relevant requirements of such law. See 45 C.F.R. § 164.512(a)(1).
We further noted that the Act "is a mandate in Texas law that compels Texas governmental
bodies to disclose information to the public." See ORD 681 at 8; see also Gov't Code
§§ 552.022, .003, .021. We therefore held that the disclosures under the Act come within
section 164.512(a). Consequently, the Privacy Rule does not make information confidential
for the purpose of section 552.101 of the Government Code. See Abbott v. Tex. Dep 't of
Mental Health & Mental Retardation, 212 S.W. 3d 648 (Tex. App.-Austin 2006, no pet.);
ORD 681 at 9; see also Open Records Decision No. 478 (1987) (as general rule, statutory
confidentiality requires express language rriaking information confidential). Thus, because
the Privacy Rule does not make confidential information that is subject to disclosure under
the Act, the department may withhold protected health information from the public only if
the information is confidential under other law or an exception in subchapter C of the Act
applies.

You assert that this health information, as well as other portions ofthe submitted personnel
file, are also subject to section 552.102 of the Government Code, which, excepts from
disclosure "information in a personnel file, the disclosure ofwhich would constitute a clearly
unwarranted invasion of personal privacy." Gov't Code § 552.102(a). In Hubert v.
Harte-Hanks Texas Newspapers, the court ruled that the test to be applied to information
claimed to be protected tinder section 552.102 is the same as the test formulated by the Texas
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Supreme Court in Industrial Foundation v. Texas Industrial AccidentBoard for information
~ - - - ---~- -cTaimec(tobeprotected-under-the~doctrine b:fcommon.JawprlVacy aSlncorporated-by~

section 552.101 of the Act. See Hubertv. Harte-Hanks Tex. Newspapers, 652 S.W.2d 546,
550 (Tex. App.-Austin 1983, writ ref'd n.r.e.) (citing Indus. Found. v. Texas Indus.

-- --- - -- ---71.cciaent13a.----; 5LJ.0-S-:-W~2Q-668~68-S-(Tex~1976r---- - --

Common-law privacy protects information if(1) the information contains highly intimate or
------embarrassing-facts-the-publication-ofwhich-would-be-highly-objeetionable-to-a-reasonable'------­

person, and (2) the information is not of legitimate concern to the public. Indus. Found. v.
Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the

------a-p-plicalJility of common-law privacy, 150m prongs onliistest rousr15e CleroonstrateCl.-:-ICl'-_-------
at 681-82.-llitliis-instance~Y6U-argue tha:nhe ihfofirlatioll yotrhave highlighted-within the

. submitted personnel file, including the named employee's date ofbirth, should be withheld
under common-law privacy. We note that this office has found that the public has a
legitimate interest in information that relates to public employment and public employees,
and information that pertains to an employee's actions as a public servant generally cannot
be considered beyond the realm oflegitimate public interest. See Open Records Decisions
Nos. 562 at 10(1990) (personnel file information does not involve most intimate aspects of
human affairs, but in fact touches on matters oflegitimate public concern); 542 (1990); 470
at 4 (1987) (public has legitimate interest in job qualifications and performance of public
employees); 444 at 5-6 (1986) (public has legitimate interest in knowing reasons for
dismissal, demotion, promotion, or resignation ofpublic employees); 42-3 at 2 (1984) (scope
of public employee privacy is narrow). We also note, that dates of birth are not highly
intimate or embarrassing. See Tex. Comptroller ofPublic Accounts v. Attorney Gen. of
Tex., 244 S.W.3d 629 (Tex. App.-2008, n.p.h.) ("We hold that date-of-birth information
is not confidential[.]"); see also Attorney General Opinion MW-283 (1980) (public
employee's date ofbirth not protected under privacy); Open Records Decision No. 455 at 7
(1987) (birth dates, names, and addresses are not protected by privacy). Therefore, upon
review, we find that none ofthe information at issue is subject to common-law privacy, and
none may be withheld under section 552.102 on that basis.

Section 552.117(a)(1) of the Government Code excepts from public disclosure the present
and former home addresses and telephone numbers, social security numbers, and family
member information ofcurrent or former officials or employees ofa governmental body who
timely request that such information be kept confidential under section 552.024. Whether
a particular piece of information is protected by section 552.117 must be determined at the
time the request for ,it is made. See Open Records Decision No. 530 at 5 (1989). The
department may only withhold information under section 552.117(a)(1) on behalfofcurrent
or . former officials or employees who made a' request for confidentiality under
section 552.024 prior to the date on which the request for this information was made. We
note that the employee whose information is at issue has elected to keep his home address,
home telephone number, social security' number, and family member information
confidential. We also note that a post office box number is not a "home address" for
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~ ~~. ._PJ!rpj).§.es.~of s~cli()ll_5_~2.J 17,--Thus, the department mustwithhold the information we have
marked under section 552~117ca)(i).~-·------. - -.-- .- ------- ----~----

Section 552.130 ofthe Government Code excepts from disclosure "information [that] relates
----------

to ... a motor veliiCIeoperatoi's orariver'S1icehseorpert:i:firissuecl-15y-an-agencyof-tllls---- .-----.
-- - -- - ---state-[or]-a-motm-vehicle-title-or-.-registration-issued-by-an_agency_of. this_state.~~.Jd..~ __ .~_. . _.

. § 552.130. Accordingly, the department must withhold the Texas motor vehicle record
--~--~i-nfrrrmati-onwe-havemarked1Jursuant-to-section-5·52;:-l-30-of-the-Government-Gocle:-.---------1

The submitted personnel file also contains an insurance policy number subject to I
section 552.136 ofthe Government Coa~Section552-:TT6ofllie GovernmenrCoCie stat~esn-------I

. ·tliiit ''[ri]otWitlifitariding any othe.{provisionof this chapter, ~fcteditcard;debitcard, charge . I

card, or access device number that is collected, assembled, or maintained by or for a
governmental body is confidential." Gov't Code § 552.136. Thus, the department must
withhold the insurance policy number we have marked under section 552.136 of the
Government Code.

You have highlighted information within the submitted e-mails that you argue is subject to
section 552.137 of the Government Code. This section excepts frolll disclosure "an e-mail
address of a member of the public that is provided for the purpose of communicating
electronically with a governmental body" unless the member of the public consents to its
release or thee-mail address is of a type specifically excluded by subsection Cc}. See Gov't
Code § 552.137(a)-(c). Upon review, we have marked e-mail addresses that are not types
specifically excluded by section 552.137(c). You do not inform us that the department has
received consent for the release of the e-mail addresses at issue. Therefore, these e-mail
addresses must be withheld under section 552.137.

In summary, the department must withhold the information marked under section 552.101
of the Government Code in conjunction with sections 411 ..083 and 560.003 of the
Government Code. The department must also withhold the information marked under
sections 552.117(a)(1), 552.130, and 552.136 of the Government Code. Finally, unless it
received consent for their disclosure, the department must withhold the e-mail addresses we
marked under section 552.137 of the Government Code. The remaining information that is
subject to the Act must be released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited tothe
facts as .presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to ch~llenge this ruling, the governmental body must file suit in

i

1 ------------------------_1
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__TravisCountywithinJ_O calend_a.Ldlly~,-lc!,j2~2.~2-1(gLl!J.QrclerJo get the full benefitof
such a challenge, the governmental body must file suit within 10--caiendar--days.--
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the

_______._governmental body does not comply with it, then both the requestor and the attorney

______ -----Jd~;~;;;~;~(~~ ~i~~~~~ _:~I~~~~~~ga1nst t~e go~~~entaloOClY to en:orc~-tliis rUli~~~===='_- J
___' . I

Ifl:uis ruling requires tlle governmental-b-o-dy-to-release-all-or-part-of-the-requested!I
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body .[
will either release the public records promptly pursuant to section 532~12T(a)oftlie !
Government Code or file i1a.wsult cnallcirig;ing this rulirig pursuant to section 552.324-bfthe
Government Code.; If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release ofinformation triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this' ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

~
Reg Hargrove
Assistant Attorney General
Open Records Division

RJH/eeg
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