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August 6, 2008

Ms. Mari M. McGowan
Abernathy, Roeder, Boyd & Joplin, P.C.
P.O. Box 1210
McKinney; Texas 75070-1210

0R2008-10720

Dear Ms. McGowan, -

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the "Act"), chapter 552 of the Government Code. Your request was
assigned ID# 318016.

The Lovejoy Independent School District (the "district"), which you represent, received a
request for information related to any investigation in which the requestor's namehas been
mentioned. 1 You also state, and provide documentation showing, that you notified certain
individuals of the request and of their right to submit arguments to this office as to why the
requested information should not be released. See Gov't Code § 552.304 (interested party
may submit comments stating why information should or should not be released)?
You claim that the requested information is excepted froni disclosure under
sections 552.101, 552.102, 552.107, and 552.135 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

l We note that the district sought and received clarification of this request. See Gov't Code
§ 552.222(b) (governmental body may communicate with requestor for purpose of clarifying or narrowing
request for information); see also Open Records Decision No. 663 (1999) (discussing tolling of deadlines
during period in which governmental body is awaiting clarification).

2As of the date of this decision, this office has received no correspondence from the individuals in
question.
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Next, we note that the submitted information includes education records.Tlie United-States I
Depaliment ofEducation Family Policy Compliance Office has informed this office that the l.

_____~FamiIXEducational Rights and Privacy Act ("FERPA"), section 1232g of title 20 of the
--=--=~'"":."-~~-"'"---------!

United States Code, does not Rermit state and local educational authorities to disclose to this ~

office, without parental consent, unredacted, personally identifiable information contained I

in education records for the purpose of our review in the open records ruling process under
the Act.3 Consequently, state and local educational authorities that receive a request for
education records from a member of the public under the Act must not submit education
records to this office in unredacted form, that is, in a form in which "personally identifiable
information" is disclosed. See 34 C.F.R. § 99.3 (defining "personally identifiable
information"). However, if the district obtains parental consent to submit unredacted
education records, and the district seeks a ruling from this office on the proper redaction of
those education records in compliance with FERPA, we will rule accordingly. Because our
office is prohibited from reviewing education records to determine the applicability of
"FERPX,W(;YWm-n6raclClfessFERPA.wltlrre~speCn(nnerequested·ifif6ffiiation;otJienJian-·

to note that parents have a right of access to their own child's education records. See 20
U.S.C. § 1232g(a)(1)(A); 34 C.F.R. § 99.3. We further note that the DOE also has informed
this office that if a state law prohibits a school district from providing a parent with access
to the education records of his or her child and an opportunity to inspect and review the
record, then the state statute conflicts with FERPA, and an educational agency or institution
must comply with FERPA if it wishes to continue to receive federal education funds. Letter
advisement from Ellen Campbell, Family Compliance Office, U.S. Department ofEducation
to Robeli Patterson, Open Records Division, Office of the Texas Attorney General
(April 9, 2001). See Equal Employment Opportunity Comm 'n v. City ofOrange, 905 F.
Supp 381, 382 (E.D. Tex. 1995); Open Records Decision No. 431 (1985) (FERPA prevails
when in conflict with state law). Because the educational authority in possession of the
education records is now responsibie for determining the applicability of FERPA, we will
only address your claimed exceptions to the disclosure of the requested information.

Initially, we note that some of the submitted documents are not responsive to the instant
request for information because they were created after the date of the request. We have
marked the non-responsive documents. This ruling does not address the p=-::u=-::b-=li=-=-c--.::a=-=-v~ai==-la::.:.cb=-::i=li~ty ~ -+
of any information that is not responsive to the request and the district is not required to ~

-----~I=·ele-as-e-tnat-i-nf(Jrnrati-on-in-resp-0nse~o--the-re-quest. ._[

[

Section 552.107(1) of the Government Code protects information coming within the
attorney-client privilege. When asserting the attorney-client privilege, a governmental body
has the burden ofproviding the necessary facts to demonstrate the elements ofthe privilege
in order to withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002).

3 A copy of this letter may be found on the attorney general's website, available at
http://www.oag.state.tx.us/open/20060725usdoe.pdf.
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.. . ri~~~,:~=:~t~db:~Y7~u~~~~~n:a:=,::;:;;~::~~:~~:~~~s~::~~:e::.... I
purpose offacilitatingthe rendition ofprofessional legal services" to the client governmental I

f--- ------.eb=-:o=-.=dy. TEX. R. EVID. 503(Q)Jl). The privilege does not apJ2!y when an attorney or L
representative is involved in some capacity other than that of providing or facilitating t

i---------.,profe-ssr-m-ral-I-e-gal-servke-s404he-clientgovernmental-bo-dy:---Inre-l'ex:--Furmers-Ins'-.-------1
Exch., 990 S;W2d 337,340 (rex; App.-'·Texarkana1999,orig.proceeding)(attorney-client l
privilege does' not apply if attorney acting in a capacity oHier th.an th.at of'-a-;tt'-o-r-n-ey---)-.-------1

Governmental attorneys often act in capacities other than that ofprofessional legal counsel, II

such as administrators, investigators, or managers. Thus, the mere fact that a communication
involves an attorney for the government does not demonstrate this element. Third, the f

privilege applies only to communications between or among clients, client representatives,
lawyers, and lawyer representatives. TEX. R. EVID. 503(b)(1). Thus, a governmental body
1'1111st infQnnthisoffice of the identities and capacities of the individuals to whom each
communication at issue has been made. Lastly, the attorney-client privilege applies only to
a confidential communication, id., meaning it was "not intended to be disclosed to third
persons other than those to whom disclosure is made in furtherance of the rendition of
professional legal services to the client or those reasonably necessary for the transmission of
the communication." ld. 503(a)(5).

Whether a communication meets this definition depends on the intent ofthe parties involved
Cattli(nimetlieTnf6fmatiohWas-c~6ifinnitiicated.YJ;</borri(FV::Johnson; 954~S~W:2d~180;"184

(Tex. App.-Waco 1997, no writ). Moreover, because the client may elect to waive the
privilege at any time, a governmental body must explain that the confidentiality of a
communication has been maintained. Section 552.107(1) generally excepts an entire
communication that is demonstrated to be protected by the attorney-client privilege unless
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S.W2d 920,923
(Tex. 1996) (privilege extends to entire communication, including facts contained therein).

You contend that the submitted information includes communications between
representatives ofand attorneys for the district that were made in furtherance ofthe rendition
of professional legal services to the district. You also assert the communications were
intended to be confidential and that their confidentiality has been maintained, You have
identified some ofthe parties to the communications. Based on your representations and our
review of the information at issue, we agree that section 552.107 is applicable to the
information we have marked, and it may be withheld on that basis.4 However, you have not
explained how the remaining information constitutes privileged attorney-client
communications. Therefore, the district may not withhold any ofthe remaining information
under section 552.107 of the Goverru:ilent Code.

4As our ruling is dispositive, we need not address your remaining arguments against the disclosure of
this information.
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I~ - ---~ -~~~----'Next, -we~address your arguments under-section-552.1 O-l- of-the~Governmeni-Code for~ the-~---~---- -
remaining information. Section 552.101 excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or byjudicial decision." Gov't Code

i-~~~~~-§' 552.101. Section 552.101 encompasses section 21.355 of the Education Code, which
I provides, "[a] document evaluating the performance of a teacher or administrator is

conflc1entiat"-Ecluc. eocle-§L.-l-:j~5S-.-In-a-ddition-;-tne-c-0urt-lrCfs-CDm:lud-e-d-a--written,~~~~~~~f

I reprimand constitutes an evaluation for purposes of section 21.355 because "itreflectsthe
I principal's judgment regarding [a teacher's] actions, gives corrective direction, and provides

I
for further review." North East Indep. Sch. Dist. v. Abbott, 212 S.W.3d 364

~~~~~----,(Iex._Ap-p-. All-stin 200..6., no pet.). This office has interpreted this section to appJJ' to anY:~~~~~~_f
I document that evaluates, as that term is commonly understood, the performance ofa teacher

or administrator. Open Records Decision No. 643 (1996). Additionally, this office has
determined that an administrator is someone who is required to hold and does hold a
celiificate orpermitrequired under chapter 21 of the Education CQde andis serving as an
administrator at the time of the evaluation. Id.

You contend that the remaining information contains evaluative documentation and
information regarding an investigation of a district employee. Having considered the
submitted arguments and reviewed the information at issue, we find that none of the
information at issue consists of an evaluation or a written reprimand as contemplated by
section 21.355 or as interpreted by North East Independent School District. Accordingly,
tlie~Qistffcfinayn6l'wiflili61Cl-anyoftl1e~§UbmmeainfOffjfafi6nUficlersectiofi-552:T'Oloflhe

Govermnent Code in conjunction with section 21.355 of the Education Code.

Section 552.101 also encompasses the common-lawinformer's privilege, which Texas courts
have long recognized. See Aguilar v. State, 444 S.W.2d 935, 937 (Tex. Crim. App. 1969).
The informer's privilege protects the identities ofpersons who report activities over which
the governmental body has criminal or quasi-criminal law-enforcement authority, provided
that the subject of the information does not already know the informer's identity. See Open
Records Decision Nos. 515 at 3 (1998),208 at 1-2 (1978). The informer's privilege protects
the identities of individuals who report violations of statutes to the police or similar
law-enforcement agencies, as well as those who report violations of statutes with civil or
criminal penalties to "administrative officials having a duty of inspection or of law
enforcement within their particular spheres."~ See Open Records Decision No. 279
at 2 (1981) (citing Wigmore, Evidence, § 2374, at 767 (McNaughton rev. ed. 1961)). The
report must be of a violation of a criminal or civil statute. See Open Records Decision
Nos. 582'at2 (1990), 515 at 4-5 (1988). The privilege excepts the informer's statement only
to the extent necessmy to protect the informer's identity. See Open Records Decision
No. 549 at 5 (1990).

You claim that the information at issue must be withheld in its entirety to protect the
identities of witnesses and informers. However, you have not identified a violation that
could result in the imposition ofa civil or criminal penalty by the district. Accordingly, you
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1- - - -- - - -- --havenot-demonstrated- that-the-informer'sprivilegeisapplicable~to-any-.portion-of the-

I

I remaining information. Thus, we conclude that the district may not withhold any
information under section 552.101 of the Government Code in conjunction with the
informer's privilegc::..e.=--- f

j S-e-cthJn~5~5L_:_I_(n-of-the-;-(J-overmn~ent-eo-de-aI_so~errc_cympasse-s---the-do-ctrirre-of-eommon-;:;I_aw-------f
I privacy~ -Section-552.1 02(a} ofthe Government Code excepts from disclosure "information

Common-lawprivacy protects information if (1) the information contains highly intimate or
embarrassing facts, the publication ofwhich would be highly objectionable to a reasonable
person, and (2) the information is not oflegitimate concern to the public. Indus. Found., 540
S.-W2<faTo85: Tl1etype-ofiITf6ITfJ:atiOnconsiaereaintimafeafia-eilioarrassing-bylneTe5(CfS
Supreme Court in Industrial Foundation included information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. Id. at 683.
Generally, however, the public has a legitimate interest in information that relates to public
employment and public employees, and information that pertains to an employee's actions
as a public servant generally cannot be considered beyond the realm of legitimate public
interest. See Open Records Decisions Nos. 562 at 10 (1990) (personnel file information does
not involve most intimate aspects of human affairs, but in fact -touches on matters of _
legitimate public concern); 542 (1990); 470 at 4 (1987) (public has legitimate interest injob
qualifications and performance of public employees); 444 at 5-6 (1986) (public has
legitimate interest in knowing reasons for dismissal, demotion, promotion, or resignation of
public employees); 423 at 2 (1984) (scope of public employee privacy is narrow). The
submitted information pertains to public employees and their conduct within the workplace.
Therefore, we conclude that there is generally a legitimate public interest in this information.
Further, although you claim that the submitted information is excepted from disclosure under
section 552.101- in conjunction with common-law privacy and the ruling in Morales v. Ellen,
we note that the information at issue is not related to an investigation of alleged sexual
harassment. See Morales. v. Ellen, 840 S.W.2d 519 (Tex. App.-EI Paso 1992, writ denied)
(identity of witnesses to and victims of sexual harassment was highly intimate or
embarrassing information, and public did not have a legitimate interest in such information).
Therefore, we find that Ellen is not applicable in this instance.
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----------~----------~------------------------

- -- -- - --- -- ---W~note;h0wever,that-common-law-privacyprotects0thertypes-ofinfonnation,-including: -- --------- ---------f
some kinds ofmedical information or information indicating disabilities or specific illnesses,
see Open Records Decision Nos. 470 (1987) (illness from severe emotional andjob-related

_______sJr_e$_sJ,AiiLl2..87tCPrescription drugs, illnesses, operations, and ]2hxsical handica]2s);,--'a=n=d=------ ----i

identities of victims of sexual abuse, see Open Records Decision Nos. 440 (1986), 393
---(r9-83)~JJ9-(T982r---AccorGingly,me Gis-tIic-t must witliliolcttne information tnat we n=av~e------------------!

luarked under section 552.101inconjunctionwithcommon;;lawprivacy.

Next, you contend that some ofthe remaining information is excepted under section 552.135
I

______0[the_GoyernmenLCode,-whic~proyides-the.£011o:wing:,-- - -------+

--------~--~----------------------------------

(a) "Informer" means a student or former student or an employee or former
employee of a school district who has furnished a report ofanother person's
or persons' possible violation of criminal, civil, or regulatory law to the
school district or the proper regulatory enforcement authority.

(b) An informer's name or information that would substantially reveal the
identity of an informer is excepted from [required public disclosure].

(c) Subsection (b) does'not apply:

"·(Irinlie~inf6fm:ef--EfastuaeiitofI6:fiiiefsffidei1t~aiid·Uie-sluaeiilot

former student, or the legal guardian, or spouse of the student or
former'student consents to disclosure of the student's or former
student's name; or

(2) if the informer is an employee or former employee who consents
to disclosure of the employee's or former employee's name; or

(3) if the informer planned, initiated, or participated in the possible
violation.

Gov't Code § 552.135(a)-(c). Because the legislature limited the protection section 552.135
to the identity of a person who reports a possible violation of "law," a sqhool district that
seeks to withhold information under the exception must clearly identify to this office the
specific civil, criminal, or regulatory law that is alleged to have been violated. See id.
§§ 552.301(e)(1)(A), .l35(a). You state that the allegations specifically contain complaints
regarding alleged violations of provisions of the Texas Administrative Code regarding
professional ethics and the district's policy on employee standards ofconduct. However, we
find that you have not identified any specific civil, criminal, or regulatory law thatis alleged
to have been violated. We therefore conclude that the district may not withhold any of the
submitted information under section 552.135 of the Government Code.

-r



I

I
I

Ms. Mari M. McGowan - Page 7

1 1

I I1-- --- -----We-nete--that--the-submitted--information--Gontains- employees~--personal--information.--------------.- --f
Section 552.117 of the Government Code excepts from public disclosure the present and
former home addresses and telephone numbers, social security numbers, and family member

__~.illfOJ"matLonofcunent or former officials or emJlloyees ofa governmental body who regu=e=so.-:t~~~~~~_
that this information be kept confidential under section 552.024.5 Gov't Code

~~-§-5-S2:1T7raJ(T)-.--Wlietl1er a particular piece ofInformation is profectecl-1Jy·--------J
sectionS52.117(a)(1) mustbe determined at the time therequestfor it is made; See Open
Records Decision No. 530 at 5 (1989). Thus, the district must withhold the information we
have marked under 552.117 if the employees at issue elected to keep such information

~~~~~_,confideritiaLprioLto.the.I.eceip.Lof.this..r.e,quest.-If.the-empJo-~e-e-s.atis-SJle~di-cLnoLeLe..cJtokeeJl~~~~~~_,
______ s_uch_p-ers-QuaLiufQtDla1ion c.onfidential, the marked information must be r....e=le=a=s=ed=."-- ----'-__f

The remaining information also contains an e-mail address that is subject to section 552.137
ofthe Govermnent Code. Section 552.137 excepts from disclosure "an e-mailaddress ofa
member ofthe public that is provided for the purpose ofcommunicating electronically with
a governmental body" unless the member of the public consents to its release or the e-mail
add~'ess is of a type specifically excluded by subsection (c). See Gov't Code
§ 552. 137(a)-(c). We note that the requestor has a right ofaccess to her own e-mail address.
Id. § 552.023 (person or person's authorized representative has special right of access to
information relating to person and protected from public disclosure by laws intended to
protect that person's privacy interest). The e-mail address we have marked in the remaining

-"infoEnatlon'''fs"no!ofal5rpe,ospecifically·· excruaea"15y-~feCfion·552]37(c) :-' Theref6rec,llle
district must withhold the e-mail address we have marked in accordance with
section 552.137 unless the district receives consent for its release.

In summary, the district must withhold the information we have marked under
section 552.101 in conjunction with common-law privacy. The district may withhold the
information we have marked under section 552.107(1) ofthe Government Code. The district
must withhold the information we have marked under section 552.117 of the Govermnent
Code if the employees at issue elected to keep such information confidential prior to the
receipt of this request. The e-mail address we have marked must be withheld under
section 552.137 of the Government Code unless the owner consents to its release. The
remaining responsive information must be released to the requestor.

This letter ruling is limited to the particular records at issue in this. request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited

5The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987),470
(1987).
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I
-- -----------------from- asking-the-attomey general-to -reconsider-this-ruling.--Goy-=-tCode--§- 552.301{f). Jf-the-----:----------~-f

goverrunental body wants to challenge this ruling, the goverrunental body must file suit in I

Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of l
_________S=U=cl___.l a",--,"c=h=al=le=ng~~goverrunental body must file suit within 10 calendar days.

Id. § 552.35!~b)(3~I~~~_g~~~runenta~ b~.dy doe~not file suit over this ruling and tl1e t
------=go=v~e=rrun=ental Dody does not comply-wIth It;-then bothlhe-re-questor-arrdlhe-attorrrey I

general have the right to· file suit against the, goverrunentalbodyto enforce· this· ruling. l
Id. § 552.321(a). I

I
I

______ILthiLfJ-lHngJequires the goverrunentalbody to release all or :Rart of the reg.-=.ue=s=te=d=---------
_______~in=£=o=rm=at=io=n,the goverrunental body is responsible for taking the next step. Based on the I

statute, the attorney general expects that, upon receiving this ruling, the goverrunental body
will either release the public records promptly pursuant to section 552.221(a) of the
Goverrunent Code or file a lawsuitchallenging this ruling pursuant to section 552.324 ofthe
Goverrunent Code. If the goverrunental body fails to· do one of these things, then the
requestor should report that failure to the attorney general's Open Goverrunent Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or pennits the goverrunental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the goverrunental
Doay.~cla.~-§-S5Z32T(aJ~Texa:rDep'r()fPi11J:Saferyv:(Jil1Jfeath;·842S;-W;2d--408; ·4cll
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release ofinformation triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the goyerrunental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

c~
Assistant Attorney General
Open Records Division .

JH/jb


