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Ms. Katie Lentz
Open Records
508 South Rock Street
Georgetown, Texas 78626

Dear Ms. Lentz:

GREG ABBOTT

0R2008-10800

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the "Act"), chapter 552 of the Government Code. Your request was
assigned ID# 318345.

The Williamson County Sheriff s Office (the "sheriff') received two requests from the same
requestor for information related to a specified arrest and two named individuals. You claim
that portions of the requested information are excepted from disclosure' under
sections 552.101, 552.108, 552.130, and 552.137 of the Government Code. 1 We have
considered the exceptions you claim and reviewed the submitted information.

Initially, we note that one ofthe submitted documents is not responsive to the instant request
for information because it does not relate to the specified arrest, nor does it involve either of
the two named individuals. We have marked the non-responsive document. This ruling does
not address the public availability ofany information that is not responsive to the request and
the sheriff is not required to release that information in response to the request.

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't

1Wenote that you have marked social security numbers contained in the submitted documents.
Section 552.l47(b) ofthe Government Code authorizes a governmental body to redact a living person's social
security number from public release without the necessity ofrequesting a decision from this office under the
Act.
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Code § 552.101. You raise section 552.1 Q1 in conjunction with common-lawprivacy, which
protects information if (1) the information contains highly intimate or embarrassing facts the
publication of which would be highly objectionable to a reasonable person, and (2) the
information is not oflegitimate concern to the public. Indus. Found. v. Tex. Indus. Accident
Bd., 540 S.W.2d 668, 685 (Tex. 1976). A compilation ofan individual's criminal history is

----- ~~htglrly-e-mbarrasstng-informatiun;the-publicatiolrofwhichwould-be-highlyobjectionable-to-----~--

a reasonable person. Cf U S. Dep't ofJustice v. Reporters Comm. for Freedom of the
Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual's privacy
interest, court recognized distinction between public records found in courthouse files and
local police stations and compiled summary of information and noted that individual has
significant privacy interest in compilation of one's criminal history). Furthermore, we find
that a compilation ofa private citizen's criminal history is generally not oflegitimate concern
to the public.

In part, the present request requires the sheriff to compile unspecified police records
concerning the two named individuals. Therefore, to the extent the sheriff maintains
unspecified law enforcement records depicting the named individuals as suspects, arrestees,
or criminal defendants, the sheriffmust withhold such information under section 552.101 of
the Government Code in conjunction with common-law privacy. However, we note that the
requestor also seeks information related to a specified arrest. Additionally, the submitted
information contains reports that do not list the named individuals as suspects, arrestees, or .
criminal defendants. This information does not implicate the named individuals' common
law privacy concerns. Therefore, we will address your claimed exceptions for this
information.

Section 552.101 also encompasses information protected by other statutes. Article 20.02(a)
of the Code of Criminal Procedure provides that "[t]he proceedings of the grand jury shall
be secret." Crim. Proc. Code art. 20.02(a). Article 20.02, however, does not define
"proceedings" for purposes of subsection (a). Therefore, we have reviewed case law for
guidance, and found that Texas courts have not often addressed the confidentiality of grand
jury subpoenas under article 20.02. Nevertheless, the court in In re Reed addressed the issue
of what constitutes "proceedings" for purposes of artie1e 20.02(a) and stated that although
the court was aware of the policy goals behind grand jury secrecy, the trial court did not err
in determining the grandjury summonses at issue were not proceedings under article 20.02.
See In re Reed, 227 S.W.3d 273,276. (Tex. App.-San Antonio 2007, no pet.). The court
further stated that the term "proceedings" could "reasonably be understood as encompassing
matters that take place before the grand jury, such as witness testimony and deliberations."
Reed, 227 S.W.3d at 276. The court also discussed that, unlike federal law, article 20.02
does not expressly make subpoenas confidential. See Reed, 227 S.W.3d at 276; FED. R.
CRIM. P. 6(e)(6).

Subsequent to the ruling in Reed, the 80th Legislature, modeling federal law, added
subsection (h) to article 20.02 to address grand jury subpoenas. See Crim. Proc. Code
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art. 20.02; FED. R. CRIM. P. 6(e)(6) ("Records, orders, and subpoenas relating to grand-jury
proceedings must be kept under seal to the extent and as long as necessary to prevent the
unautporized disclosure ofa matter occurring before a grand jury."), Article 20.02(h) states
that "[a] subpoena or summons relating to a grand jury proceeding or investigation must be
kept secret to the extent and for as long as necessary to prevent the unauthorized disClosure

-~ofa-mafter 1:5eforethegrancljury~"-Cn:rrr:-Proc.-eDae-art-:-:20~0:2(lr):-Tlris-provision;however,

does not define or explain what factors constitute "necessary to prevent the unauthorized
disclosure of a matter before the grand jury." Id. Because subsection (h) is modeled on
federal law, we reviewed federal case law for guidance on a definition or explanation ofthe
factors that would constitute "necessary to prevent the unauthorized disclosure of a matter
before the grand jury" for the purposes ofkeeping grand jury subpoenas secret. Our review
of federal case law revealed that federal courts have ruled inconsistently on the issue of
whether or not grand jury subpoenas must be kept secret. FED. R. CRIM. P. 6(e)(6) advisory
committee's note (stating federal case law has not consistently stated whether or not
subpoenas are protected by rule 6(e)). Furthermore, even if we considered article 20.02 to
be a confidentiality provision,· information withheld under this statute would only be secret
"for as long as necessary to prevent the unauthorized disclosure ofa matter before the grand
jury." Id.

You have not submitted any arguments explaining how the matter upon which the submitted
subpoena was based is still "before the grand jury" to warrant keeping the subpoena secret..
Therefore, upon review ofarticle 20.02 and related case law, it is not apparent, and you have
not otherwise explained, how this provision makes the submitted grand jury subpoena
confidential. See Open Records Decision No. 478 (1987) (as general rule, statutory
confidentiality requires express language making information confidential). Consequently,
the submitted subpoena may not be withheld under article 20.02 of the Criminal Code of
Procedure.

You also assert that the documents responsive to the subpoena cannot be disclosed pursuant
to article 20.02. We note, however, that the information at issue consists ofinformation that
the sheriff compiled in the normal course ofbusiness. The requestor did not request records
subpoenaed by a grand jury; he requested records the sheriff normally maintains. The fact
that certain records may have been subpoenaed by a grand jury does not make the records
confidential under article20.02. We therefore conclude that the sheriffmay not withhold any
of the submitted information under section 552.101 in conjunction with article 20.02(a) of
the Code of Criminal Procedpre. Cf ORD 513 at 4 (fact that information collected or
prepared by another person or entity is submitted to grandjury does not necessarily mean that
such information is confidential in possession of district attorney).

Section 552.101 also encompasses chapter 560 ofthe Government Code, which provides that
a governmental body may not release fingerprint information except in certain limited
circumstances. Gov't Code §§ 560.001 (defining "biometric identifier" to include
fingerprints), .002 (prescribing manner in which biometric identifiers must be maintained and

J
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circumstances in which they can be released), .003 (providing that biometric identifiers in
possession ofgovermnental body are exempt from disclosure under Act). You do not inform
us, and the submitted information does not indicate, that section 560.002 permits the
disclosure ofthe submitted fingerprint information. Therefore, the sheriffmust withhold the
fingerprint information you have marked under section 552.101 ofthe Government Code in

- - ~- - - ---conjurrction--with-section-56tl~tltl3-ofihe-60vernmenleode~

The remaining information includes additional information protected by common-law
privacy. The types of information considered intimate and embarrassing by the Texas
Supreme Court in Industrial Foundation included information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. See Indus.
Found. at 683. In addition, this office has found that the following types of information are
excepted from required public disclosure under common-law privacy: personal financial
information not relating to the financial transaction between an individual anq a
govermnental body, see Open Records Decision Nos. 600 (1992), 545 (1990); and identities
of victims of sexual abuse, see Open Records Decision Nos. 440 (1986), 393 (1983),339
(1982). Accordingly, the sheriff must withhold the information we have marked under
section 552.101 in conjunction with common-law privacy.

We now address your claim under section 552.108 of the Government Code for report
number 03-09-00202. Section 552.1 08(a)(2) excepts from disclosure informationconceming
an investigation that concluded in a result other than conviction or deferred adjudication.
Gov't Code § 552.108(a)(2). A govermnental body claiming section 552.108(a)(2) must
demonstrate that the information at issue relates to a criminal investigation that has
concluded in a final result other than a conviction or deferred adjudication. In this instance,
you state that report number 03-09-00202 pertains to a concluded criminal investigation that
did not result in conviction or deferred adjudication. Based on this representation, we
conclude that section 552.1 08(a)(2) is applicable to report number 03-09-00202.

We note, however, that section 552.108 does not except from disclosure basic information
about an arrested person, an arrest, or a crime. Id. § 552.1 08(c). Basic information refers
to the information held to be public in Houston Chronicle Publishing Co. v. City of
Houston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writref'dn.r.e.per
curiam, 536 S.W.2d 559 (Tex. 1976), and includes a detailed descriptionofthe offense. With
the exception of basic information, the sheriff may withhold report number 03-09-00202
under section 552.108(a)(2).2

Section 552.130 ofthe Govermnent Code excepts from disclosure "information [that] relates
to... a motor vehicle operator's or driver's license or permit issued by an agency ofthis state

2As our ruling is dispositive, we need not address your remaining arguments against the disclosure of
this information.
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[or] a motor vehicle title or registration issued by an agency of this state." Gov't Code
§ 552.130. Therefore, the sheriffmust withhold the Texas motor vehicle record information
you have marked, the additional information we have marked, and the Texas license plate
numbers contained in the submitted photographs pursuant to section 552.130 of the
Government Code.

In summary, to the extent the sheriff maintains unspecified law enforcement records
depicting the named individuals as suspects, arrestees, or criminal defendants, the sheriff
must withhold such information under section 552.101 of the Government Code in
conjunction with common-law privacy. The fingerprint information you have marked must
be withheld under section 552.101 in conjunction with section 560.003 of the Government
Code. The sheriffmust withhold the information we have marked under section 552.101 in
conjunction with common-law privacy. With the exception of basic information, the
department may withhold incident report number 03-09-00202 under section 552.1o8(a)(2)
of the Government Code. The marked Texas motor vehicle record information and the
Texas license plate numbers contained in the submitted photographs must be withheld under
section 552.130 of the Government Code. The remaining information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't'Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
'such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the gQvernmental body does not file suit over this ruling and the
govermnental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Govermnent Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).
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If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the govermnental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

PIe-aserememberihatunderihe-ActiheTelease-ofinformation-triggers-certain-proceduresfor~-~

costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the govermnental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Althougli there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calenClar days
of the date of this ruling.

Sincerely,

~
Jordan Hale
Assistant Attorney General
Open Records Division

JH/jb

Ref: ID# 318345

Ene. Submitted documents

c: Mr. Colton Brugger
. 998 North Jefferson
La Grange, Texas 78945
(w/o enclosures)


