
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

August 8, 2008

Ms. Sara Shiplet Waitt
Senior Associate Commissioner
Texas Department of Insurance
P.O. Box 149104
Austin, Texas 78714-9104

0R2008-10837

Dear Ms. Shiplet Waitt:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 318441.

The Texas Department ofInsurance (the "department") received a request for information
related to a named individual. You state that you have released some information. You
indicate that the department is withholding information pursuant to the previous
determination set forth in Open Records Letter No. 2005-05223 (2005) (previous
determination for department under section 552.101 of Government Code in conjunction
with section 701.151 of Insurance Code). You claim that the submitted information is
excepted from disclosure under sections 552.101, 552.103, 552.111, and 552.137 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information.! We have also considered comments submitted by the requestor. See
Gov't Code § 552.304 (interested party may submit comments stating why information
should or should not be released).

!You indicate that the department sought and received clarification ofthe request from the requestor.
See Gov't Code § 552.222(b) (stating that if information requested is unclear to governmental body or ifa large
amount of information has been requested, governmental body may ask requestor to clarifY or narrowrequest,
but may not inquire into purpose for which information will be used).
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The department asserts that the submitted information is excepted from disclosure under
section 552.103 of the Government Code which provides as follows:

(a) Information is excepted from.. [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or maybe a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending or reasonably anticipated'
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov't Code § 552.1 03(a), (c). The department has the burden ofproviding relevantfacts and
documents to show that the s.ection 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing that (1) litigation is pending or
reasonably anticipated on the date the department received the request for information, and
(2) the information at issue is related to that litigation. Univ. a/Tex. Law Sch. v. Tex. Legal
Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heardv. Houston Post
Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writ refd n.r.e.); Open
Records Decision No. 551 at 4 (1990). The department must meet both prongs of this test
for information to be excepted under section 552.103(a).

The question of whether litigation is reasonably anticipated must be determined on a case
by-case basis. See Open Records Decision No. 452 at 4 (1986). When the governmental
body is the prospective plaintiff in litigation, the evidence of anticipated litigation must at
l~ast reflect that litigation involving a specific matter is "realistically contemplated." See
Open Records Decision No. 518 at 5 (1989); see also Attorney General Opinion MW-575
(1982) (investigatory file may be withheld if governmental body's attorney determines that
it should be withheld pursuant to Gov't Code § 552.103 and that litigation is "reasonably
likely to result"). For purposes ofsection 552.103(a), this office considers a contested case
tmder the Texas Administrative Procedure Act ("APA"), Government Code chapter 2001,
to constitute "litigation." Open Records Decision No. 588 at 7 (1991) (construing statutory
predecessor to the APA).

You state that the department anticipates initiating litigation under section 4005.101 of the
Insurance Code. See Occ. Code §4005.101. The department has submitted an affidavit from
a staff attorney with the Enforcement Division stating that the department's Enforcement
Division is currently investigating the individual at issue and once the investigation is
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complete, the department may need to take administrative action against the individual under
the APA. Based upon these representations, we conclude that the department reasonably
an:ticipates litigation. Further, we find that the investigation antedated the request for
information, and the information relates to the anticipated litigation. Therefore, the
department may withhold the submitted information under section 552.103 of the
Government Code.

Generally, however, once information has been obtained by all parties to the litigation
through discovery or otherwise, no section 552.103(a) interest exists with respect to that
information. Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that
has either been obtained from or provided to the opposing party in the anticipated litigation
is not excepted from disclosure under section 552.1 03(a), and it must be disclosed.2 Further,
the applicability ofsection 552.1 03(a) ends once the litigation has been co~cluded.3 Attorney
General Opinion MW-575 (1982); Open Records Decision No. 350 (1982).

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Govermnent Code. If the governmental body fails to do one of these things, then the

2Although this information contains an e-mail address, the requestor excludes e-mail addresses from
his request. Accordingly, this information is not responsive to the instant request. Information that is not
responsive need not be released and we do not address such information in this ruling.

3As our ruling is dispositive, we need not address ,the department'sremaining arguments against
disclosure.


