
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

August 12,2008

Ms. Cecilia Gamez
Crime Records Bureau
City ofMcAllen Police Department
P.O. Box 220
McAllen, Texas 78501

0R2008-10989

Dear Ms. Gamez:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 319003.

The McAllen Police Department (the "department") received a request for information
pertaining to the arrest of a named individual. You claim that the requested information is
excepted from disclosure under sections 552.1 03 and 552.108 ofthe Government Code. We
have considered the exceptions you claim and reviewed the submitted information. We have
also considered comments submitted by the requestor. See Gov't Code §552.304 (interested
party may submit comments stating why information should or should not be released).

Initially, we note that the submitted information contains estimates for repairs and documents
filed with the court. Under section 552.022(a)(5) of the Government Code, all working
papers, research material, and information used to estimate the need for or expenditure of
public funds or taxes by a governmental body, on completion ofthe estimate, are expressly
public unless they are expressly confidential under other law. Under section 552.022(a)(17)
ofthe Government Code, a document that has been filed with a court also is expressly public
and may not be withheld unless it is confidential under other law. See Gov't Code
§ 552.022(a)(l7). You assert that these documents are excepted.under section 552.103
and 552.1 08 of the Government Code; however, sections 552.1 03 and 552.108 are
discretionary exceptions to disclosure that protect a governmental body's interests and may
be waived by the governmental body. See Dallas Area Rapid Transit v. Dallas Morning
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News,4 S.W.3d 469,475-76 (Tex. App.-Dallas 1999, no pet.) (governmental body may
waive section 552.103); Open Records DecisionNos. 542 at 4 (1990) (statutory predecessor
to section 552.103 may be waived), 177 (1977) (governmental body may waive statutory
predecessor to section 552.108). Therefore, sections 552.103 and 552.108 do not constitute
other law for purposes of sections 552.022(a)(5) and 552.022(a)(17). Accordingly, the
department may not withhold the documents subject to section 552.022 under
section 552.103 or 552.108.

You assert that the information not subject to section 552.022 is excepted under
section 552.103 of the Governmental Code, which provides in relevant part as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or, employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending orreasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov't Code § 552.1 03(a), (c). The department has the burden ofproviding relevant facts and
documents to show that the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing that (1) litigation is pending or
reasonably anticipated on the date the governmental body received the request, and (2) the
information at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. Legal
Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard v. Houston Post
Co., 684 S.W.2d 210,212 (Tex. App.-Houston [1st Dist.] 1984, writ refd n.r.e.); Open
Records Decision No. 551 at 4 (1990). The department must meet both prongs of this test
for infOrrtlation to be excepted under 552.l03(a).

The question of whether litigation is reasonably anticipated must be determined on a
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate that
litigation is reasonably anticipated, the governmental body must furnish concrete evidence
that litigation involving a specific matter is realistically contemplated and is more than mere
conjecture. Id. Concrete evidence to support a claim that litigation is reasonably anticipated
may include, for example, the governmental body's receipt of a letter containing a specific
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threat to sue the governmental body from an attorney for a potential opposing party.! Open
Records DecisionNo. 555 (1990); see Open Records DecisionNo. 518 at5 (1989) (litigation
must be "realistically contemplated"). On the other hand, this office has determined that if
an individual publicly threatens to bring suit against a governmental body, but does not
actually take objective steps toward filing suit, litigation is not reasonably anticipated. See
Open Records Decision No. 331 (1982).

You indicate that the remaining information is excepted under section 552.103 because it
relates to a pending criminal investigation and anticipated litigation. However, you have
failed to demonstrate that the department is a party to the anticipated litigation. See Gov't
Code § 552.l03(a); Open Records Decision No. 575 at 2 (1990). Further, you have not
provided this office with an affirmative representation from any governmental body with a ..
litigation interest that the governmental body wishes the submitted information to be
withheldpursuantto section 552.103. See id. § 552.301(e)(I). Accordingly, the department
may not withhold any of the information not subject to section 552.022 under
section 552.103 of the Government Code.

The department also asserts that the remaining information is excepted under section 552.108
ofthe Government Code. Section 552.1 08(a)(I) excepts from disclosure "[i]nformationheld
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime [if] release of the information would interfere with the detection,
investigation, orprosecution ofcrime." A governmental body claiming section 552.1 08 must
reasonably explain how and why the release of the requested information would interfere
with law enforcement. See Gov't Code §§ 552.l08(a)(1), 552.301(e)(1)(A); see also Ex
parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state that the remaining information relates
to a pending criminal investigation. However, the requestor informs us, and you
acknowledge, that the arrested individual at issue died before the department received the
request for information. You have not explained how the investigation ofthis case remains
pending or how release ofthis information would otherwise interfere with law enforcement.
Accordingly, we conclude the department has failed to establish that the submitted
information is excepted under section 552.l08(a)(1).

We note that the submitted information contains Texas motor vehicle record information.
Section 552.130 of the Government Code provides that information relating to a motor
vehicle operator's license, driver's license, motor vehicle title, or registration issued by a
Texas agency is excepted from public release. Gov't Code § 552.130(a)(1), (2). We note

lIn addition, this office has concluded that litigation was reasonably anticipated when the potential
opposing party took the following objective steps toward litigation: filed a complaint with the Equal
Employment Opportunity Commission, see Open Records Decision No. 336 (1982); hired an attorney who
made a demand for disputed payments and threatened to sue ifthe payments were not made promptly, see Open
Records Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see Open
Records Decision No. 288 (1981).
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that'section 552.130 is designed to protect the privacy ofindividuals, and the right to privacy
expires at death. See Moore v. Charles B. Pierce Film Enters. Inc., 589 S.W.2d 489 (Tex.
App.-Texarkana 1979, writrefdn.r.e.); see also Open Records DecisionNo. 272 at 1 (1981)
(privacy rights lapse upon death). Accordingly, the department must withhold the Texas
motor vehicle information we have marked if it pertains to a living person; .however, this
information may not be withheld under section 552.130 if it pertains to the deceased
individual.

Finally, we note that some ofthe submitted information may also be protected by copyright.
A custodian of public records must comply with the copyright law and is not required to
furnish copies of records that are copyrighted. Attorney General Opinion JM-672 (1987).
A governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. ld. .If a member of the public wishes to make copies of
copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, the member of the public assumes the duty of compliance with the
copyright law and the risk of a copyright infringement suit. See Open Records Decision
No. 550 (1990).

To conclude, the department must withhold the information marked under section 552.130
of the Government Code if it pertains to a living person. The department must release the
remaining information, but any copyrighted information may only be released in accordance
with copyright law.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. ld. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
ld. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
ld. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuantto section 552.3240fthe
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Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release ofinformation triggers certain procedures for
·costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging mustbe directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

J !I/ / c:u
Aa::~~ ~~e~a~eneral
Open Records Division

,JLC/ma

Ref: ID# 319003

Enc. Submitted documents

c: Ms. Mireya Villarreal
KRGV-Newschanne15 TV
P.O. Box 5
Weslaco, Texas 78599-0005
(w/o enclosures)


