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Dear Mr. Hegar:

You ask whether certain infornlation is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 318995.

The City ofKaty (the "city"), which you represent, received a request for a specified internal
illvestigation file. You claim that the requested information is excepted from disclosure
under sections 552.101 and 552.108 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

Initially, we note that the submitted information is subject to section 552.022 of the
Government Code, which provides in relevant part:

the following categories of information are public infornlation and not
excepted from required disclosure under this chapter unless they are
expressly confidential under other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body[.]

Gov't Code § 552.022(a)(1). The submitted infonnation consists of a completed internal
affairs investigation as well as a completed police report. Therefore, pursuant to
section 552.022, the city must release this information unless it is confidential under other
law or excepted from disclosure under section 552.108 of the Govemment Code. ·Gov't
Code § 552.022(a)(1). However, because information subject to section 552.022(a)(1) may
be withheld under sections 552.101 and 552.108 ofthe Government Code, we will address
your claims under these sections.
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Section 552.l08(a)(2) of the Govemment Code excepts from disclosure information
conceming an investigation that did not result in conviction or defelTed adjudication. See
Gov't Code § 552.108(a)(2). We note that this exception is generally not applicable to
records of an intemal affairs investigation that is purely administrative in nature and does
notinvolve the investigational' prosecution-ofcrl111e. -See City ()jF'ortWorthv.Cornyn, 86 .

- --S~W.3d 320-(Tex. App~Austin-2002-,-n()·pet;),·Morales-v;-Ellen,-840-S·.W~2dSl-9,525-26-
(Tex. Civ. App.-El Paso 1992, writ denied) (statutory predecessor to section 552.108 not
applicable to intemal investigation that did not result in criminal investigation or
prosecution). You state that the submitted infonnation pertains to a concluded investigation
that did not result in conviction or defelTed adjudication. However, we note that most ofthe
submitted information pertains to an intemal affairs investigation that is purely
administrative in nature and did not lead to a criminal investigation. Therefore,
section 552.108 is not applicable to most ofthe submitted information. However, a portion
of the submitted infol111atiori consists of a police report that is independent of the intemal
affairs investigation. Based on your representation and our review, we conclude that
section 552.l08(a)(2) is applicable to the police report we have marked.

However, section 552.108 does not except from disclosure basic infonnation about an
alTested person, an alTest, or a crime. Id. § 552.108(c). Basic information refers to the
information held to be public in Houston Chronicle Publishing Company v. City oj
Houston, 531 S.W.2d 177 (Tex. Civ.App.-Houston [14th Dist.] 1975), writ rej'd n.r.e. per
curiam, 536 S.W.2d 559 (Tex. 1976). See Open Records Decision No. 127 (1976)
(summarizing types ofinformation considered to be basic information). Therefore, with the
exception of basic information, the police report we have marked may be withheld under
section 552.108(a)(2).

We will next address your arguments conceming the remaining submitted information.
Section 552.101 of the Govemment Code excepts from public disclosure "information
considered to be confidential by law, either constitutional, statutory, or byjudicial decision."
Gov't Code § 552.101. Section 552.101 encompasses the doctrine ofcommon-law privacy.
Common-law privacy protects infomlation if (1) the information contains highly intimate
or embarrassing facts the publication ofwhich would be highly objectionable to a reasonable
person, and (2) the information is not oflegitimate concel11 to the public. Indus. Found. v.
Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The types of infol111ation
considered intimate and embarrassing by the Texas Supreme Court in Industrial Foundation
included infonnation relating to sexual assault, pregnancy, mental or physical abuse in the
workplace, illegitimate children, psychiatric treatment of mental disorders, attempted
suicide, and injuries to sexual organs. Id. at 683. In addition, this office has found that
medical information or information indicating disabilities or specific illnesses is excepted
from required public disclosure under common-law privacy. See Open Records Decision
Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps) .. Generally, however, the
public has a legitimate interest in infomlation that relates to public employment and public
employees, and information that pertains to an employee's actions as a public servant
generally cannot be considered beyond the realm of legitimate public interest. See Open
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Records Decisions Nos. 562 at 10 (1990) (personnel file information does not involve most
intimate aspects of human affairs, but in fact touches on matters of legitimate public
concern); 542 (1990); ·470 at 4 (1987) (public has legitimate interest injob qualifications
and performance of public employees); 444 at 5-6 (1986) (public has legitimate interest in
knowi.ilg reasons for dismissal, deniotion, promotion; or -resignation of public

.. employees)~ 42J at 2-0984) (scope-of-publi&employee-privacy is narrow}-Thecity must
. withhold the infoIDlation we have marked, including the audio recording and the
photographs contained on the submitted compact disc, under section 552.1 Olin conjunction
with common-law privacy. We find that the remaining submitted infonnation is either not
intimate or embarrassing or is of legitimate public interest.

We note that a portion of the remaining information is subject to section 552.117 of the
Government Code. l Section 552.117(a)(1) ofthe Government Code excepts from disclosure
the current and fonner home addresses and telephone numbers, social security numbers, and
family member infomlation of current or fonner officials or employees of a governmental·
body who request that this information be kept confidential under section 552.024 of the
Government Code. Gov't Code § 552. 117(a)(1). We note that section 552.117 also
encompasses a personal cellular telephone number, provided that the service is not paid for
by a governmental body. See Open Records Decision No. 506 at 5-7 (1988) (statutory
predecessor to section 552.117 not applicable to cellular phone numbers provided and paid
for by governmental body and intended for official use). Whether information is protected
by section 552.117(a)(I) must be determined at the time the request for it is made. See Open
Records Decision No. 530 at 5 (1989). Thus, pursuant to section 552.117(a)(1), if the
employees at issue made timely elections to keep their information confidyntial, then the city
must withhold the employees' personal information. Accordingly, we have marked the
information that must be withheld under section 552.117(a)(1) to the extent that the
infonnation consists ofthe personal cellular or home telephone numbers ofemployees ofthe
city who timely requested confidentiality for the marked infornlation under section 552.024
of the Government Code.

Section 552.130 ofthe Government Code excepts from disclosure "infonnation [that] relates
to... a motor vehicle operator's or driver's license or pernlit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency ofthis state." Gov't Code
§ 552.130. Therefore, the city must withhold the Texas driver's license and motor vehicle
infornlation we have marked, as well as the motor vehicle information contained on the
submitted compact disk, pursuant to section 552.130 of the Government Code.

Section 552.137 excepts from disclosure "an e-mail address of a member of the public that
is provided for the purpose of communicating electronically with a governmental body"
unless the member of the public consents to its release or the e-mail address is of a type
specifically excluded by subsection (c). See id. § 552.137(a)-(c). The e-mail addresses we

IThe Office of the Attorney General will raise a mandatory exception, such as section 552.117, on
behalfofa governmental body, but ordinarily will not raise other exceptions. See Open Records Decision Nos.
481 (1987),480 (1987), 470 (1987).
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have marked in the remaining information are not of a type specifically excluded by
section 552.137(c). Therefore, the city must withhold the e-mail addresses we have marked

-~- _~- ;::~:~~~:::ee::::~:~::as~:::o::::n~::i~i::~::i::::::er::::;ieport-- ·-1
- - -- ---~we-have-mafl<:ecl-uncler-seeti0n-§~:2-;-lQ8EajE-2)-0f the-G0vemmeIlt-G0E1~-1'h@-Gity-must

withhold the information we have marked, including the audio recording and the
photographs contained on the submitted compact disc, under section 552.101 of the
Govemment Code in conjunction with common-law privacy; the infon11ation we have
marked under section 552.117(a)(1) of the Govemment Code to the extent that the
information consists of personal cellular or home telephone numbers of employees of the
city who timely requested confidentiality for the marked information; the Texas driver's
license and motor vehicle information we have marked, as well as the motor vehicle
infonnation contained on the submitted compact disk, under section 552.130 of the
Govemment Code; and the e-mail addresses we have marked under section 552.137 of the
Govemment Code unless the city receives consent for its release.2 The remaining
information must be released.3

This letter mling is limited to the patiicular records at issue in this request and limited to the
facts as presented to us; therefore, this mling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This mling triggers important deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For example, govemmental bodies are prohibited
from asking the attomey general to reconsider this mling. Gov't Code § 552.301(f). If the
govemmental body wants to challenge this mling, the govemmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the govemmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the govemmental body does not file suit over this mling and the
govemmental body does not comply with it, then both the requestor and the attomey
general have the right to file suit against the govemmental body to enforce this ruling.
Id. § 552.321(a).

If this mling requires the govemmental body to release all or part of the requested
information, the govemmental body is responsible for taking the next step. Based on the
statute, the attomey general expects that, upon receiving this mling, the govemmental body
will either release the public records promptly pursuant to section 552.221(a) of the

2We note the remaining information contains a social security number. Section 552.147(b) of the
Government Code authorizes a governmental body to redact -a living person's social security number from
public release without the necessity of requesting a decision from this office under the Act.

3The information to be released includes inforn1ation that may be confidential with regard to the
general public. Should the city receive a request for this same infonnation fr9m another person who would not
have a right of access to the information at issue, the city should resubmit this same infonnation and request
another decision. See Gov't Code §§ 552.30l(a), .302.

I
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Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,

c----~ _ tollJr~,--a!i87Z)~?~-68~-"---- ,!,?~requ~sto~~~~als~}ile_~~omplaint V\'i!l~_t~~~istrict _o~ i
~ county attorney. Id. § 552.3215(e). ~~---~~-~~I

. ~

If this ruling requires or permits the governmental body to withhold all or some of the I

requested inforn1ation, the requestor can challenge that decision by suing the govenm1ental
body. Id. § 552.321(a); Texas Dep 't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the infonnation are at or below the legal amounts. Questions or
cornplaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Jonathan Miles
Assistant Attorney General
Open Records Division

Sincerely,

JM/jh

Ref: ID# 318995

Enc. Submitted documents

c: Ms. Wendy D. Sidwell
2830 Lakecrest Way Drive
Katy, Texas 77079
(w/o enclosures)
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