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Mr. David M. Swope
Assistant County Attomey
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1019 Congress, 15th Floor
Houston, Texas 77002

0R2008-11139

Dear Mr. Swope:

___ Youaslcwhether certain inf01111atipnis su_bjecLtQ_reqLliIedpubliQcliscJQsl1r~Ull(:lertlw
Public Information Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 319093.

The Harris County Attomey's Office (the "county attomey") received a request for "[a]ny
and all documents, letters, memoranda, reports, conceming any investigation or hearing or
reprimand against [a specified officer conceming a certain traffic accident.]" You claim that
the requested inf01111ation is excepted from disclosure under sections 552.101, 552.103,
552.117, and 552.130 ofthe Govemment Code. We have considered the exceptions you
claim and reviewed the submitted information.

Initially, we note that the submitted infomlation contains CRB-3 accident report f01111S that
appear to have been completed pursuant to chapter 550 of the Transportation: Code. See
Transp. Code § 550.064 (officer's accident report). Section 550.065(b) states that except as
provided by subsection (c), accident ~eports are privileged and confidential.
Section 550.065(c)(4) provides for the release of accident repOlis to a person who provides
two of the following three pieces of infonnation: (1) date of the accident; (2) name of any
person involved in the accident; and (3) specific location of the accident. Id.
§ 550.065(c)(4). Under this provision, the Texas Department ofTransportation or another
govemmental entity is required to release a copy of an accident repOli to a person who
provides the agency with two or more pieces ofinfonnation specified by the statute. Id. The
requestor has provided the county attomey with two of the pieces of information pursuant
to section 550.065(c)(4). We note that inf01111ation that is specifically made public by statute

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US

All Eqllal Employmellt Opportllllity Employer. Prill ted 011 Recycled Paper



Mr. David M. Swope - Page 2

may not be withheld from the public under any ofthe ~xceptionsto public disclosure under
chapter 552 of the Government Code. See, e.g., Open Records Decision Nos. 544 (1990),
378 (1983), 161 (1977), 146 (1976). Thus, the county attorney must release the CRB-3

._ _. _... _ _. accid~nt reportJOPI!§ in their.e.ntiretyunder this se~tion. .. ... . ..

- - Next,·we note that some·ofihe submitted infollnationis ·subject to section· 552.02-2 ofthe . - -
Government Code, which enumerates categories of infonnation that are not excepted from
required diseJosure unless they "are expressly confidentiallinder other law." Thissectiol.l
provides in pertinent part:

(a) ·Without limiting the amount or kind of infonnation that is public
infornlation under this chapter, the following categories of information are
public infornlation and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108[.]

(3)infonnationinanaccount, voucher, or contractrelatingto the
receipt or expenditure of public or other funds by a governmental
body[.]

Gov't Code § 552.022(a)(1), (3). Some of the infonnation, which we have marked, is
subjectto sections 552.022(a)(1) and 552.022(a)(3) ofthe Government Code. Therefore, the
county attorney may only withhold this infonnation if it is confidential under other law or
excepted from disclosure under section 552.108 of the Government Code. Although you
argue that this information is excepted under section 552.103 ofthe Govemment Code, this
section is a discretionary exception and, as such, is not "other law" fot purposes of
section 552.022. See Open Records Decision Nos. 665 at 2 n.5 (discretionary exceptions
generally), 542 at 4 (1990) (statutory predecessor to section 552.103 subject to waiver).
Therefore, this infonnation may not be withheld on the basis of section 552.103. Because
sections 552.101, 552.117, and 552.130 ofthe Govemment Code are considered "other law"
for purposes of section 552.022, we will address your arguments under these exceptions for
the infonnation that is subject to section 552.022.

Section 552.117(a)(2) of the Government Code excepts from disclosure the home address,
home telephone number, social security number, and family member information ofa peace
officer as defined by article 2.12 of the Code of Criminal Procedure. See Gov't Code
§ 552. 117(a){2); Open Records Decision No. 622 (1994). The county attomey must
withhold the personal infonnation you have marked, except as we have marked for release,
under section 552.117(a)(2) of the Government Code.
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Section 552.130 of the Government Code provides that infOlmation relating to a motor
vehicle operator's license, driver's license, motor vehicle title, or registration issued by a
Texas agency is excepted from public release. Gov't Code § 552.130(a)(I), (2). We note

__ ~ ~ ~ ~ __ tl1at tl~e ~equestor is t1~e atto~ne~yJ()r 0l1eotthe in4ividllal~~wJ1ose_~nfo!1naJionisa! issue._ ~_

Thus, the requestor has a special right of access to this individual's information under
- - - ~ - - -section 552~023-: Seeid:§552.023(b). - -The county attorney-must withhold-the Texas

driver's license and motor vehicle record information we have marked under section 552.130
ofthe Goven.1111ent Code.

Section 552.136 of the Government Code provides that "[nJotwithstanding any other
provision ofthis chapter, a credit card, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a governmental body is confidential."] Id.
§ 552.136. Accordingly, the county attorney must withhold the banle account and routing
numbers we have marked under section 552.136 of the Government Code.

We now turn to your arguments for the infonnation that is not subject to section 552.022.
Section 552.103 of the Government Code provides as follows:

(a) Information is excepted from [required public disclosure] if it is .
infornlation relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or

.employee ofthe state ora politicalsubdivision,asa consequence of the
. person's office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably
anticipated on the date that the requestor applies to the officer for public
information for access to or duplication of the infornlation.

Gov't Code § 552.l03(a), (c). A governmental body has the burden6fproviding relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation was
pending or reasonably anticipated on the date the governmental body received the request
for information, and (2) the information at issue is related to that litigation. Univ. ofTex.
Law Sch. v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.);
Heard v. Houston Post Co., 684 S.W.2d 210,212 (Tex. App.-Houston [1st Dist.] 1984,

IThe Office of the Attorney General will raise a mandatory exception like section 552.136 on behalf
of a governmental body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481
(1987),480 (1987),470 (1987).
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writ refd n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must
meet both prongs ofthis test for infonnation to be excepted under section 552.103(a).

.~To ~stablisll thatJitjg~tion is reasonablyanticipated, a governmental body must provide this
office "concrete evidence showing that th~-claim-that-lltiiatl()nmay-ensueIs morethan mere- -.

- cOl1Jecture.~' Open-Records DecisionNo. -452·at4·(1986)~-Whether-litigationisreasonably
anticipated must be determined on a case-by-casebasis. ORD 452 at 4. In Open Records
Decisi6iiNo.6-38{I990),tliisofficestatedtlia1 agoveiiimeiifar15bdyliasmetits olltdeiiof··
showing that litigation is reasonably anticipated when it received a notice ofclaim letter and
the governmental body represents that.the notice of claim letter is in compliance withthe
requirements ofthe Texas Tort Claims Act ("TTCA"), chapter 101 ofthe Civil Practice and
Remedies Code, or an applicable municipal ordinance.

You infonn us, and provide documentation showing, that prior to the receipt of the present
request, the Harris County Commissioners COUli received a notice of claim from the
requestor. You represent that this notice is in compliance with the requirements of the
TTCA and involves a claim against Harris County and the Harris County Sheriff s Office
for personal injury and damages. Based on your arguments and our review of the
information at issue, we agree the county attorney anticipated litigation on the date the
county attorney received the request for information. Furthermore, we find that the
infonnation at issue relates to the anticipated litigation. Thus, we find that the county

.. attorney maygenerally withhold the information thatis not subjeettosection552.022 under
section 552.103 of the Government Code.2

We note that the requestor has seen or had access to some of the information at issue. The
purpose of section 552.103 is to enable a governmental body to protect its position in
litigation by forcing parties to obtain infornlation relating to litigation through discovery
procedures. See ORD 551 at 4-5. Thus, if the opposing party has seen or had access to
information relating to litigation, through discovery or otherwise, then there is no interest
in withholding such infonnation from public disclosure under section 552.103. See Open
Records Decision Nos. 349 (1982), 320 (1982). Therefore, to the extent the requestor has
seen or had access to the infonnation at issue, any such information is not protected by
section 552.103 and may not be withheld on that basis. Otherwise, the county attomey may
withhold the information that is not subject to section 552.022 under section 552.103. We
note that the applicability of section 552.103 ends once the related litigation concludes or
is no longer reasonably anticipated. See Attomey General Opinion MW-575 (1982); Open
Records Decision No. 350 (1982).

In summmy, the county attomey must release the submitted CRB-3 accident report forms
pursuantto section 550.065 ofthe Transportation Code. Withrespectto the information that
is subject to section 552.022 of the Government Code and must be released, the county

2As our ruling is dispositive, we need not address your remaining argument against disclosure.
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attorney must withhold: (1) the personal inforn1ation you have marked, except as we have
marked for release, under section 552.117(a)(2)of the Government Code; (2) the Texas
driver's license and motor vehicle record information we have marked under section 552.130

_. . of the Government Code; and (3) the bank account and routing numbers we have marked
-.-1~1d~r-section 552~136-ofthe GovernIl1ent Co-de~ Except for the inforrrla.tlori- that-the

- - - - - - opposing party in the-pending -litigation-hasseen,-the county attorney may-withhold-the - -
information that is not subject to section 552.022 of the Government Code under

.. -sectioI1552.103 6ftheGoveriiil1eiifCode:3 --- -- -- ------

This letterruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this mling must -not be-l'eiied upon as aprevious
determination regarding any other records or any other circumstances.

This mling triggers important deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this mling. Gov't Code § 552.301(f). Ifthe
governmental body wants to challenge this mling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the govemmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the govemmental body does not file suit over this mling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce-thismling.
Id. § 552.321(a).

If this mling requires the govemmental body to release all or part of the requested
information, the govemmental body is responsible for taking the next step. Based on the
stahlte, the attomey general expects that, .upon receiving this mling, the govemmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Govemment Code or file a lawsuit challenging this mling pursuant to section 552.324 ofthe
Govemment Code. If the govemmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Govtemment Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attomey. Id. § 552.3215(e).

If this mling requires or permits the governmental body to withhold all or some of the
. requested infom1atiol1, the requestor can challenge that decision by suing the govemmental

3We note that the requestor in this instance has a special right of access to some of the infonnation
being released. Gov't Code § 552.023 (person or person's authorized representative has special right ofaccess
to records that contain information relating to the person that are protected from public disclosure by laws
intended to protect that person's privacy interests). Should the county attorney receive another request for these
same records from a person who would not have a special right ofaccess to the private information, the county
attorney should resubmit this same information and request another ruling from this office. See id.
§§ 552.301(a), .302.
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body. Id. § 552.32l(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
foi~-costsallQ-cllargestothe requestoclfrecoidsare-reIeased incoriJ.pTi~nlcewith-this nilirig; 

1-~~~~~-be-sure-that-al1-ehafges-fer-the-inf0rmation-are--at-er-below the-legal amounts .--Q"uestionsol"
--- complaints about over-charging-must be directed to Hadassah Schloss at the Office of the

AttOl11ey General-at (512) 475~2497~-- --------- ----- -- --- - ---- ----- - --

I
1_______ If the govemmental body, the requestor, or any other person has questions or comments

----iDcniffEisruling, theymaycol1tacrourolfice:- AIUloi.igh there is no statutory deadline for
cOlitacting uS,the attorney generalprefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Bill Dobie
Assistant Attomey General
Open Records Division

WJD/jh

Ref: ID# 319093

Enc. Submitted documents

c: Ms. Scarlett C. May
Spurlock & Associates, P.C.
17280 Westlake Houston Parkway, Suite A
Humble, Texas 77346
(w/o enclosures)

---~--~~~~~~-~-~~~~-~--~~~~~-~~~~_~~__~I


