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Mr. Clark Stockton Lord
Vinson & Elkins
1001 Fannin Street Suite 2500
Houston, Texas 77002-6760

0R2008-1l147

Dear Mr. Lord:

You ask whether certain information is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 319371.

The Roberts County Fresh Water Supply District No.1 (the "district"), which you represent,
received two requests from the same requestor for information relating to the Panhandle
Water Project (the "project"). You state that some of the requested information has been
released. You have submitted infoffilation that the district seeks to withhold under
section 552.105 ofthe Government Code. l We have considered the exception you claim and
reviewed the submitted infonnation.2

We first note that some of the submitted infoffilation falls within the scope of
section 552.022 of the Government Code. Section 552.022(a)(1) provides for required
public disclosure of"a completed report, audit, evaluation, or investigation made of, for, or
by a .governmental body," unless the information is excepted from disclosure under

lyou state that some ofthe submitted information in Appendix G, titled "Secondary Cost and Market
Data Information," is not responsive to this request for information.' This decision does not address the public
availability of the non-responsive information, which need not be released to the requestor.

2This letter ruling assumes that the submitted representative sample of information is truly
representative of the requested information as a whole. This ruling neither reaches nor authorizes the district
to withhold any information that is substantially different from the submitted information. See Gov't Code §§
552.30l(e)(1)(D), .302; Open Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988).
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section 552.1 08 ofthe Govenunent Code or expressly confidential under other law. Gov't
Code § 552.022(a)(1). In this instance, the infonnation submitted as Appendix G is a
completed report made of, for, or by the district. Although you seek to withhold Appendix
G under section 552.105 of the Govemment Code, that section is a discretionary exception
to disclosure that protects a govemmental body's interests and may be waived. See id.
§ 552.007; Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions
generally), 564 (1990) (statutory predecessor to Gov't Code § 552.105 subject to waiver).
As such, section 552.105 is not other law that makes infomlation confidential for the
purposes of section 552.022(a)(1). Therefore, the district may not withhold any of the
information in Appendix G under section 552.105 ofthe Govemment Code. Thus, because

. you claim no other exception to disclosure, Appendix G must be released pursuant to
section 552.022(a)(l).

With respect· to the rest of the submitted infomlation, we address your claim under
section 552.105. This section excepts from disclosure infomlation relating to:

(1) the location of real or personal property for a public purpose prior to
public announcement of the project; or

(2) appraisals or purchase price of real or personal property for a public
purpose prior to the formal award of contracts for the property.

Gov't Code § 552.105. Section 552.105 is designed to protect a govemmental body's
planning and negotiating position with regard to particular transactions. See Open Records
Decision Nos. 564 (1990), 357 (1982), 310 (1982). Infonnation pertaining to such
negotiations that is excepted from disclosure under section 552.1 05 may be withheld so long
as the transaction relating to the negotiations is not complete. See ORD 310. Under
section 552.105, a govemmental body may withhold information "which, ifreleased, would
impair or tend to impair [its] 'planning and negotiating position in regard to particular
transactions.'" ORD 357 at 3 (quoting Open Records Decision No. 222 (1979)). The
question ofwhether specific infonnation, ifpubliclyreleased, would impair a govemmental
body's planning and negotiating position in regard to particular transactions is a question of
fact. Thus, this office will accept a govemmental body's good-faith determination in this
regard, unless the contrary is clearly shown as a matter oflaw. See ORD 564.

You explain that the project will require the district to purchase easements on
approximately 9,700 acres ofland for the purpose of transpOliing water from the Texas
Panhandle to the Dallas-FOli Worth area. You inform us that the district has not yet begun
to make offers and has not made a formal award of a contract on any property. You state
that the remaining information consists of maps that depict the route of the project and the
names and addresses of landowners who either have been contacted by the district or will
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or may be impacted by the project.3 You state that the district has made a good-faith
determination that the remaining information is related to the location and appraisal Of
purchase price of real property that the district intends to purchase for a public purpose.
Based on your representations, we conclude that the district may withhold the remaining
information under section 552.105.

In summary: (1) the district must release Appendix G pursuant to section 552.022(a)(1) of
the Government Code; and (2) the district may withhold the rest of the submitted
information under section 552.105 of the Government Code.

This letter ruling is limited to the particular records at issue in this request and limited to the
. facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of .
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attomey general expects that, upon receiving this ruling, the govemmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor· should report that failure to the attomey general's Open Govemment Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attomey. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

3you inform us that the district has released two maps that generally depict a potential route for the
project "but do not show with any kind of specificity which properties may be impacted."
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Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this TIlling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person ha"s questions or comments
about this TIlling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any conU11ents within 10 calendar days
of the date of this TIlling.

q::,~~
James W. Morris, III
Assistant Attorney General
Open Records Division

JWM/jh

Ref: ID# 319371

Ene: Submitted documents

c: Mr. Zachary S. Brady
Zachary S. Brady, P.C.

- 3409 19th Street
Lubbock, Texas 79410
(w/o enclosures)
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