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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

August 15, 2008

Mr. Christopher B. Gilbert

. Bracewell & Giuliani, L.L.P.

711 Louisiana Street, Suite 2300
Houston, Texas 77002-2770

OR2008-11177

Dear Mr. Gilbert:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 319267.

The Houston Independent School District (the “district™), which you represent, received a
request for “all correspondence, in any form or format, between [a specified company] and
[the district] since 2006.” You state that some of the responsive information has been or will
be released to the requestor. You claim that a portion of the submitted information is
excepted from disclosure under sections 552.103 and 552.108 of the Government Code. You
state that the release of some of the submitted information may implicate the proprietary
interests of third parties. Accordingly, pursuantto section 552.305 ofthe Government Code,
you have notified the following interested third parties of the request and of their right to
submit arguments to this office: Analytical Computer Services/Micro Systems Enterprises;
AT&T; Bartlett Cocke, L.P.; Construction, Ltd.; Drymalla Construction Company, Ltd.;
Lakehills Consulting, Ltd.; Netsync Network Solutions; Phonoscope, Ltd.; Polycom;
Southwestern Bell Telephone, L.P.; SBC Communications, Inc.; and Time Warner Telecom.
See Gov’t Code § 552.305(d); see also Open Records Decision No. 542 (1990) (statutory
predecessor to section 552.305 permits governmental body to rely on interested third party
to raise and explain applicability of exception inthe Act in certain circumstances). We have
considered the exceptions you claim and reviewed the submitted information.

Initially, you acknowledge that the district failed to submit some of the information at issue
to this office within the fifteen-business-day period prescribed by section 552.301(e) of the
Government Code. See Gov’t Code § 552.301(e)(1)(D). Pursuant to section 552.302 of the
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Government Code, a governmental body’s failure to comply with the procedural
requirements of section 552.301 results in the legal presumption that the information is
public and must be released. Information that is presumed public must be released unless
a governmental body demonstrates a compelling reason to withhold the information to
overcome this presumption. See Hancockv. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex.
App.—Austin 1990, no writ) (governmental body must make compelling demonstration to
overcome presumption of openness pursuant to statutory predecessor to section 552.302);
Open Records Decision No. 319 (1982). Because third party interests are at stake, we will
consider whether any of the information that was not timely submitted must be withheld.

Next, we note that an interested third party is allowed ten business days after the date of its
receipt of the governmental body’s notice under section 552.305(d) to submit its reasons, if
any, as to why information relating to that party should be withheld from public disclosure.
See Gov’t Code § 552.305(d)(2)(B). As of the date of this letter, none of the interested third
parties have submitted to this office any reasons explaining why any of their information
should not be released. Therefore, the interested third parties have failed to provide us with
any basis to conclude that they have a protected proprietary interest in any of this
information, and none of this information may be withheld on that basis. See Open Records
Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial
information, party must show by specific factual evidence, not conclusory or generalized
allegations, that release of requested information would cause that party substantial
competitive harm), 552 at 5 (1990) (party must establish prima facie case that information
is trade secret), 542 at 3 (1990).

You claim that a portion of the submitted information is excepted from disclosure under
section 552.108 of the Government Code.'! Section 552.108 excepts from disclosure
“[i]Information held by a law enforcement agency or prosecutor that deals with the detection,
investigation, or prosecution of crime... if: (1) release of the information would interfere with
the detection, investigation, or prosecution of crime.” Gov’t Code § 552.108(a)(1).
Generally, a governmental body claiming section 552.108 must reasonably explain how and
why the release of the requested information would interfere with law enforcement. See id.
§§552.108(a)(1),.301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You
inform us that the Department of Justice requests that the information at issue not be released
because it is related to a pending criminal investigation involving the misuse of federal
E-rate funds and release of the information could impact the investigation. Based upon this
representation, we conclude that the release of the information at issue would interfere with
the detection, investigation, or prosecution of crime. See Houston Chronicle Publ’g Co. v.
City of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref’d

'We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests
that are present in active cases). Therefore, the district may withhold the information at
issue, which we have marked, under section 552.108(2)(1) of the Government Code.?

We note that a portion of the remaining submitted information is excepted from disclosure
under section 552.136 of the Government Code.’  Section 552.136 states that
“[n]otwithstanding any other provision of [the Act], a credit card, debit card, charge card,
or access device number that is collected, assembled, or maintained by or for a governmental
body is confidential.” Gov’t Code § 552.136(b). An access device number is one that may
be used to “(1) obtain money, goods, services, or another thing of value; or (2) initiate a
transfer of funds other than a transfer originated solely by paper instrument.” Id.
§ 552.136(a). The district must withhold the telephone account numbers and insurance
policy numbers we have marked under section 552.136 of the Government Code.

Finally, we note that some of the remaining information is protected by copyright. A
custodian of public records must comply with the copyright law and is not required to
furnish copies of records that are protected by copyright. Attorney General Opinion JM-672
(1987). A governmental body must allow inspection of copyrighted materials unless an
exception applies to the information. /d. If a member of the public wishes to make copies
of materials protected by copyright, the person must do so unassisted by the governmental
body. In making copies, the member of the public assumes the duty of compliance with the
copyright law and the risk of a copyright infringement suit. See Open Records Decision
No. 550 (1990).

In summary, the district may withhold the information we have marked under
section 552.108 of the Government Code. The district must withhold the telephone account
numbers and insurance policy numbers we have marked under section 552.136 of the
Government Code. The remaining information must be released, but any copyrighted
information may only be released in accordance with copyright law.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in

2As our ruling is dispositive, we do not address your remaining argument for this information.

3The Office of the Attorney General will raise a mandatory exception like section 552.136 on behalf
of a governmental body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481
(1987), 480 (1987), 470 (1987).
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Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a). ’

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,
Gz
Bill Dobie
Assistant Attorney General

Open Records Division

WID/jh
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Reft ID#319267
Enc. Submitted documents

cc:  Dr. Jay Spuck
¢/o Mr. Christopher B. Gilbert
Bracewell & Giuliani, LLP
711 Louisiana Street, Suite 2300
_ Houston, Texas 77002-2770
(w/o enclosures) '

Mr. John R. Hagan

Southwestern Bell Telephone, L.P.
dba AT&T DataComm

6500 West Loop South

Bellaire, Texas 77401

(w/o enclosures)

Mr. Joseph Murphy

Ms. Melany Zweifel

SBC Communications, Inc.
6500 West Loop South
Bellaire, Texas 77401

(w/o enclosures)

Mr. Frank Trifilio _ :

Analytical Computer Services/Micro Systems Enterprises
4550 Post Oak Place, Suite 119

Houston, Texas 77027

(w/o enclosures)

‘Ms. Diane Gonzales

Netsync Network Solutions

5821 Southwest Freeway, Suite 300
Houston, Texas 77057

(w/o enclosures)

Ms. Rhonda Druke
Phonoscope, Ltd.
6105 Westline Drive
Houston, Texas 77036
(w/o enclosures)
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Mr. Duane C. Pozza
Bartlett Cocke, L.P.
8850 Jameel, Suite 140
Houston, Texas 77040
(w/o enclosures)

Mr. Earl W. Pritchford

Drymalla Construction Company, Ltd.
608 Harbert Street

Columbus, Texas 78934

(w/o enclosures)

Mr. Ronald Weiser
Construction, Ltd.
1825 Upland
Houston, Texas 77043
(w/o enclosures)

Lakehills Consulting, L.P.
4202 Director Row, Suite 100
Houston, Texas 77092 -

(w/o enclosures)

Time Warner Telecom
7060 Empire Central
Houston, Texas 77040
(w/o enclosures)

Polycom .
6500 River Place Boulevard, Building 6
Austin, Texas 78730 \

(w/o enclosures)

Ms. Charla Burleigh

AT&T Southwest

6500 West Loop South Zone 2.3
Bellaire, Texas 77401

(w/o enclosures)




