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Dear Mr. Simmons:

_ _ J
------------ 1

0R2008-12079

You ask whether certain infonnation is subject to required public disclosure under the
Public Infonnation Act (the"Act"), chapter 552 ofthe Government Code. Your request was
assigned ID#321093.

The Dallas Area Rapid Transit ("DART") received a request for infonnation related to
DART's "MWBE" recognition process and a particular company. You state that the
requestor notified DART that the infonnation released to her was not responsive to her
request, and that she subsequently clarified her request. You have submitted infonnation
that you have identified as responsive to the clarified request. Although you take no position
with respect to the public availability of the rest of the submitted inforn1ation, you believe
that its release may implicate the proprietary interests ofPopular Securities. Accordingly,
you have notified Popular Securities of the request and of its opportunity to submit
arguments to this office. See Gov't Code § 552.305(d); Open Records Decision
No. 542 (1990) (statutorypredecessorto seCtion 552.305 allows a governmental body to rely
on an interested thirdparty to raise and explain the applicability or"an exception to disclosure
in certain circumstances). We have reviewed the submitted inforn1ation.

Initially, we address DART's obligations under section 552.301 of the Government Code.
This section prescribes procedures that a governmental body must follow in asking this
office to decide whether requested infonnation is excepted from public disclosure.
Section 552.301 (b) requires the governmental body to ask for the attorney general's decision
and state the exceptions to disclosure that it claims not later than the tenth business day after
the date of its receipt of the written request for infonnation. See Gov't Code § 552.301(b).
Pursuant to section 552.301(e) of the Government Code, a governmental body is required
to submit to this office within fifteen business days of receiving the request (1) general
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written comments stating the reasons why the stated exceptions apply that would allow the
information to be withheld, (2) a copy of the written request for infOlmation, (3) a signed
statement or sufficient evidence showing the date the governmental body received the
written request, and (12 a copy of the specific information requested or representative
samples, labeled to indicate which exceptions apply to which parts of the documents. See

----- --id:-§-S-5-2~3(JtteJc-I-);-(2J-:-Y"'ouinfornTus--that-:E>:ART--received-this-request-on-May-29;-2008-.-----­
However, you did not request a ruling or submit the information prescribed by

-------- section 5"31-:-3-01{e) to tliisoffice untirJiily 2-;2UCJ8-:-Consequently, we fina-thafDAl{TTailea--
to comply with the procedural requirements of section 552.301.

-I
J:>urE;uant to section 552.302 of the Government Code, a governl)1ental body's failure to
comply withthe-procedilralrequlrements oJsectlonS-52,301 results-inthe-legal presumptIon
that the requested information is public and must be released unless a compelling reason

__ elCLsts_!Q.. ~ithhQ!gJ!1~infu~ation from disclosure. See Gov't Code§ 552.302;
Hancock v. State Ed. ofIns., 79is.w.id3-7~C3-81-82(Tex~-App~--AusT{ii-1990,-no-wrTtf----- --------

(governmental body must make compelling demonstration to overcome presumption of
openness pursuant to statutory predecessor to section 552.302); Open Records Decision
No. 319 (1982). Generally, a compelling reason to withhold information exists where some
other source oflaw makes the information confidential or where third-party interests are at
stake. Open Records Decision No. 150 at 2 (1977). In this case, third-party interests are at
stake.

------- -----------_....__.,. __....._-_._---._---_..._.__._--_.... _----_._----------~----------- ----===::-=-:-:....:..=-:'---..:::-----=.-.._-=.-.--=.-_..'-=.-.=_.-:.::.-

We note that an interested third party is allowed ten business days after the date ofits receipt
ofthe governmental body's notice under section 552.305(d) to submit its reasons, if any, as
to why information relating to that party should be withheld from public disclosure. See
Gov't Code § 552.305(d)(2)(B). As ofthe date ofthis letter, we have not received conunents
from Popular Securities explaining why its requested information should not be released.
We thus have no basis for concluding that any portion of the submitted infornlation
constitutes this company's proprietary information protected under section 552.110, and
none ofit may be withheld on that basis. See id. § 552.110; Open Records Decision Nos. 661
at 5-6 (1999) (to prevent disclosure ofcommercial or financial information, party must show
by specific factual evidence, not conclusory or generalized allegations, that release of
requested information would cause that party substantial competitive harm), 552 at 5 (1990)
(party must establishprimafacie case that information is trade secr~t), 542 at 3 (1990). As
you raise no other exception to disclosure, the submitted information must be released to the
requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the



If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552,321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408,411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475·:-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Cindy Nettles
Assistant Attorney General
Open Records Division

CN/mcf
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Ref:· ID# 321093

I

I Ene. Submitted documents

---~~---------------J
c: Ms. Denise Valdez I

---- --140-East-Houston,-Suite-20-l ---- .-J

San Antonio, Texas 78205 I
('W1o enclosures)

I . Mr. Car1<?s SharyJe_s_s_. _
I_ Popular Securities

I

I - - 1000 LouIsiana, Suite- 5360
Houston, Texas 77002

1___ .____ _. ____t'Y!()_~l1.~!()~1.lEe~)_ ______ _.. _


