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207 West Phillips, 2Ila Floor
Conroe, Texas 77301
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Dear Mr. Valdez:

......... - ..... --. -.-¥ou-ask-whether..certain--information.. is--subject-to--required-~public--disclosure-under--the--.--­
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 321866. '

The District Attorney for the 9th Judicial District (the "district attorney") received a request
for information pertaining to a specified incident. You claim the'submitted information is
excepted from disclosure under section 552.108 of the Government Code. We have
considered the exception you claim and reviewed the information you have submitted.

Initially, we must address the district attorney's obligations under section 552.301 of the
Government Code, which prescribes the procedures that a governmental body must follow
in asking this office to decide whether requested information is excepted from public
disclosure. Pursuant to section 552.301(b), a governmental body must ask for a decision
from this office and state the exceptions that apply within ten business days ofreceiving the
written request. See Gov't Code § 552.301 (b). You state the district attorney received the
request for information on June 20,2008. However, you did not request a ruling from this
officeuntil July 9, 2008. Accordingly, we conclude the district attorneyfailed to comply
with thepi'ocedural i:equirements maIl.dated by'sectio'ri5 52.30fofthe Government Code..

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the procedural requirements ofsection 552.301 results in the legal presumption
that the requested infornlation is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See id.
§ 552.302; Hancockv. StateBd. ofIns. , 797 S.W.2d379, 381-82 (Tex. App.-Austin 1990,
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no writ) (governmental body must make compelling demonstration to overcome presumption
_of QP~l111esspursuant to statutory predecessor to section ?52.302);~Op~nRecords Decision

No. 319 (1982). Normally, a compelling interest is demonstrated when some other source­
oflaw makes the infOlmation at issue confidential or third-party interests are at stake. See
Open Records Decision No. 150 at 2 (1977). You claim section 552.108 for the submitted

------~infumratI-on-.-8-e-ctiun-5-5.z~t08--Ts-a-discretionaryexception-to-disc1osure-that-proteets-a---------!

-~---- --- ---- ----governmental-body1-s -interests-and-may -be--waived~ --8ee-Gov't-Code-§--552.007;-Open-
----- - -- - -- -Recoi:ds Decision No: 177 (1977TCstatlitory predecessoftosectiori 552.108sUbjectto

waiver). In failing to comply with section 552.301, the district attorney has waived its claim
==~~==-=-====~_-under-§~cti~m-552. L08 .--Therefore,-the Qistrict_at!2.rneyma;y:_not wi!_bhold:::!he=sll1?~llitte-d=-=.:.:::~.:====--=-===
: ~:_-_ ._ -----information undeL-section 552.108.of the Doyemment Code.W~ note,howeyer,. the _ __. .

--- -- s~bnlitted information contains Infolmation thans subjecttosectionsS-52. 101 anelS52]30
of the Government Code. 1 Because these sections can provide compelling reasons for
nondisclosure of information, we will consider whether the submitted information is

----------===-=-=-===-==-=-~~==::::.::::.::.:;=-'--.:..:..~.:....:::.:==--=-=-===:=-:::-=-~~~=-~-=---=:...::.:::=.:..:..::..:=-::..==-=.:::.::.:::=-=-=--=---------!
excepted from disclosure under sections 552.101 and 552.130.

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses information protected by other statutes.
Chapter 411 ofthe Government Code deems confidential criminal history record information
("CRRI") generated by the National Crime Information Center or the Texas Crime

--------InformationGenter;-GHRl-means~infonnation-colleeted-about-a-person-by-acr1minaljustice--- --------------.
agency that consists of identifiable descriptions and notations of arrests, detentions,
indictments, informations, and other formal criminal charges and their dispositions." Id.
§ 411.082(2). Title 28, part 20 of the Code of Federal Regulations governs the release of
CRRI that states obtain from the federal government or other states. Open Records Decision
No. 565 (1990). The federal regulations allow each state to follow its individual law with
respect to CRRI it generates. Id. Section 411.083 of the Government Code deems
confidential CRRI that the Department ofPublic Safety ("DPS") maintains, except that the
DPS may disseminate this information as provided in chapter 411, subchapter F of the
Government Code. See Gov't Code § 411.083. Upon review ofthe submitted information,
we find that a portion of it contains criminal history information that is confidential under
chapter 411. Therefore, the district attorney must withhold the infornlation we have marked
under section 552.101 of the Government Code in conjunction with section 411.083 of the
Govemment Code.2

Portions of the remaining infonnation are subject to section 552.130 of the Govemment
Code, which pfOvid.e.s thatjnfQlJl1atiQJlJ~latillg t() alTloj:QI vellicle operaJor' ~ license,ciriver's
license, ,motor vehicle title, or registration issued by a Texas agency is excepted from public

IThe Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).

2The requestor can obtain his client's CHRI from DPS. Gov't Code § 411.083(b)(3).



Mr. Michael Valdez - Page 3

release. Gov't Code § 552.130(a) (1), (2). We have marked the Texas motor vehicle record
jnformationthe,gistrict attorneymu~twithhold under section 552.130 of the Government
Code.

In summary, the district attorney must withhold the criminalhistory record information we I

-------navemarked under s-e-ctTcyn-5-5-L:"tC)-l-in-currjurrctimrwith-section-4-I-l--:-083-ofthe-eovernment-------I'
--- - --- ---- ----- --- Cude-.--The districtattomey-also must-withhold the-Texas-motor vehicle record-infon11ation----- --- ---- -- -- ----

- -- -- .. :~O::~io~~:~~:~~~.::~~on 55TBOorllie GovemmellCC6cfe:' -TIieremaifiiIig!

~-==-===-=-~-::-::::::=--===-=~==-:==~-=======--~-=~==~=====::=-====----=-=--==-~::==--=-===~=-=--=_==I
-: -~---::_-~_:~ _-=~ --Tl1i~ l~tte~ruliJlg is limited toJhe_p~rticul_ar-rec()~ds~atissll~inJhis~~que~!a.114}ilTIiJe-dtQth~ -- _ ---- -- --- - J

facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor._For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.30l(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within lO calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the

----- ----------governmental--bodTdoes-not~comply--with_~it,--then--both-the-requestor--and~thec-att0mey-------- ------------­
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.32l(a).

, If this ruling requires the governmental body to release _all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe

3We note the submitted inforn1ation contains social security numbers. Section 552.l47(b) of the
Government Code authorizes a governmental body to redact a living person's social security number from
public release without the necessity of requesting a decision from this office under the Act. The requestor,
however, has a right of access to his client's social security number. See Gov't Code § 552.023(b) (person's
authorized representative has special right ofaccess to information that is excepted from public disclosure under
laws intended to protect person's privacy interest as subject of the information).

4We note, however, that the submitted documents contain-informationthat is confidential withrespect
to the general public. See Gov't Code § 552.023 (person's authorized representative has special right ofaccess
to information that is excepted from public disclosure under laws intended to protect person's privacy interest
as subject of the information); Id. § 560.002(1)(a) (prescribing disclosure ofbiometric identifiers if individual
consents to disclosure); see also Open Records Decision No. 481 at 4 (1987) (privacy theories not implicated
when person asks governmental body for information concerning the person himself or herself). Thus, in the
event the district attorney receives another request for this information from someone other than this requestor
or his client, the district attorney must ask this office for a decision whether the information is subject to public
disclosure.
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Govemment Code. If the govemmental body fails to do one of these things, then the
_r~guesJors]:lOlllg r~porUhatJajluTe to the attomey general's Open Govenlment Hotline, ,~j

toll free, 'at'(81'7) 673-6839. The requestor may also file a comphint with the district or I

_____--'C::...::O-=UI=lty attomey. Id. §L..:5:....::5~2=.3~2-=-15=--'(Le)c. ~ l
--------'If-tlTrs-mlirrg-re·quires-or-p'ermitsl:he-govemmental-body-to-withhold-aH-or-some-of-the I
. ",. - -.-.,--- "-requested information, the requestor'canchallenge·that·decision·by·suing·the·govemmental- --- -..-.-..--- _I
.- 'ooCly-:- Id.-§~552.321(a);-TexasDep'i ofP~lb:-Safrdyv.Gilbrecilh,-842S.W2d 408; 4'1 r - - .. -. - -I

(Tex. App.-Austin 1992,no writ).
-- ~~-- -- -- -- - - - ~ -- --- ----- --- --- --- - ----- --- - -- - -_._---~-_._----_.__._--_._------_.__._----_._---_._------_.

------- - - ---- - - - - --~ ------~-_._-_.. _------------- ---~-------- _ .._ .._----

__ Please-remember that under the AcUherelease.oiinformation triggers.certainproc~dlJres_. _. __.
for costs and'charges to the requestor. -Ifrecords are releasecfln cOlIipli.ance with thisruHng:'
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-chargiI!g must be directed to Hadassah Schloss at the Office of the
Attomey General at (512) 475-2497.

If the govemmental body, the requestor, or any other person has questions orcomments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attomey general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Melanie J. Villars
Assistant Attomey General
Open Records Division

MNljh

Ref: ID# 321866

Enc. Submitted documents

c: Mr. John W. Gezzi
The Ghezzi Law Firm, PLLC
12721£awmiURQa.d, Sllite.1Q2
The Woodlands, Texas 77380
(w/o enclosures)


