
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

-------------------------------------------------

September 12, 2008

Ms. Michelle 1. Ritter
Assistant City Attomey
City of Irving
825 Irving Boulevard
Irving, Texas 75060

0R2008-l2598

Dear Ms. Ritter:

_ _ Youaslcwhether-certain information is subject Jorequired publicdisclosure_undeLthe_
Public Infom1ation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 321928.

The City of Irving (the "city") received a request for "any copies of inspection repOlis,
current open cases, and documentation relating to the current status" ofa specified propeliy.
You state that the city is releasing some of the requested information. You claim that a
portion of the submitted information is excepted from disclosure under sections 552.103,
552.107, and 552.111 of the Government Code. We have considered the exceptions you
claim and reviewed the submitted information.

Section 552.103 of the Govenm1ent Code provides in part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a paIiy.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
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under Subsection (a) only if the litigation is pending or reasonably
anticipated on the date that the requestor applies to the officer for public
information for access to or duplication of the infomlation.

Gov't Code § 552.103(a), (c). A govemmental body has the burden ofproviding relevant
---- - ----facts- and-documentsto-show-that-the-section-552:-l03caJ--exception-is-applicable--in-a------------

-- - - - - --particular situation;--1'hetestformeeting-thisburden-isa-showingthat-{I)-litigation-is
p-eiidillg- or reasOliably aIitiCipated cni-the date the governiilellhtlb6dyieceives the teqilest
for information, and (2) the information at issue is related to that litigation. Thomas v.

:- __~~:-~_--~:-:-~=~:-~-=-(oJ-1J)l11,=IhS-,'!l· 3il41~,~48 7~{I~~:AJ.Jp-,-:::-::.b-"L!S!~11:: 2~Q~J1op__e!);::pni1j.__ of--Te~·~q!-V~S~~y.::-- _- -_-__-_-_-__-__--__--_--_- I

Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard v.
Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writ
ref dn.r.e.); Open Records Decision No.551 at 4 (1990). The govemmental body must meet

_bothprongs_ of tIlis test for ipformation to be excepte~ under section552.103(a).

The question of whether litigation is reasonably anticipated must be detennined ona
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To establish that
litigation is reasonably anticipated, a govemmental body must provide this office with
"concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture." Id. Concrete evidence to support a claim that litigation is reasonably anticipated
may include, for example, the govemmental body's receipt of a letter containing a specific

- -threattosuethegovemmentalbodyfromanattomeyfora-potentialopposingparty;1-0pen
Records Decision No. 555 (1990); see Open Records DecisionNo. 518 at 5 (1989) (litigation
must be "realistically contemplated"). On the other hand, this office has detennined that if
an individual publicly threatens to bring suit against a govemmental body, but does not
actually take objective steps toward filing suit, litigation is not reasonably anticipated. See
Open Records Decision No. 331 (1982).

In this instance, we understand that the underlying matter concems a property that is
allegedly out of compliance with the city's code. You infoml us, and provide
documentation, that the -owners of the property at issue have hired an attomey who has
appealed the notice of violation, asserted that the city's failure to act swiftly has deprived
her client of due process, and notified the city of her iritent to seek damages caused by the
delay. You also inform us that a representative of the property owner, in a phone call, has
threatened to file suit against the city. Based on our reviewofyour representations and the
information at issue, we find that the city has established that litigation was reasonably
anticipated on the date that it received the present request for infonnation. Furthermore, we

lIn addition, this office has concluded that litigation was reasonably anticipated when the potential
opposing party took the following objective steps toward litigation: filed a complaint with the Equal
Employment Opportunity Conunission, see Open Records Decision No. 336 (1982); hired an attorney who
made a demand for disputed payments and threatened to sue ifthe payments were not made promptly, see Open
Records Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see Open
Records Decision No. 288 (1981).
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find that most ofthe submitted infornlation is related to the anticipated litigation. Based on
your representations and our review ofthe submitted infonnation, we conclude that the city
may withhold the information you have marked in the submitted e-mail and the entirety of
the handwritten notes under section 552.103 of the Government Code.2

- -~, -----6enerally;--however;--once--infOlmation-has-been-obtained-by-aH~parHes-to--the-:-litigation I
- -- -- -- --throughdiscoveryor-otherwise,l1osectio11551-J03(a}interest-exists-with-respectto-that-- I

~~O:;:~O:~~~~:a~~:;'~~~~~;~~i~:~i~;~e(~~~~;~:~:8~;h~~~~;~f~~~c:.:~ .. _...---I
--- - - ------- is notexcepted from_disclosure_undeLsecJion552.1D.3_(a),_andit_IDllst be_dis.dQs_ed~.ElJrtlwr, I
------- ---- -tl;e-appiTcablfityofsection:~)52~fo3(aFmdsonce tIlelitigatioiiIiasbeen conCTude-d.-AttomeY~=~~~-===-==~--~~-=':~:::1

GeneralOpinion MW-575 (1982); OpenRecords DecIsIon No. 350 (1982).

In summary, the city may withhold the information you have marked in the submitted e-mail
and-the entIrety of the 11andwrittel1 notes undei- seetiO!l S52:I03ofthe Government Code. -­
The remaining information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
detenllination regarding any other records or any other circumstances.

- -- - 'I'hisruling-triggersimportant deadlines regarding-the· rights and-responsibilities of-the­
governmental body and ofthe requestor. For example, gove111mental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the gove111mental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the att0111ey
general have the right to file suit against the governmental body to enforce this ruling.

, Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
, info1111ation, the gove111mental body is responsible for taking the next step. Based on the

statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Govel11ment Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Govel11ment Code. If the govel11mental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Gove111111ent Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

2As our ruling is dispositive, we need not address your remaining arguments against disclosure.
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If this mling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Ptease~·ememberthaturrder-the-A:.ct-the-release-ofinfol1nation-triggers-eertain-pr0eeclures:------­

..-----------forcostsandchargesto-the-request0r~-Ifrec0rdsarere1easecl-in·compliance with this ruling, ...-- ..... -- .--.-..---.-..-.-.
be sure thaJ all charges fOf theinfoi111ation are at or below the legal anlo1111tS. Questions Or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the

~=:-:-_~=~~ Attorney-GeneraLaL(512)-415...2497.-.---__ . ..__. . . ..__.__
, --- ... -_. - - ------_._-~-_ .. __._-_._---_..•_-_._~._---~-_._._-- ---_.._--_._----_ ..__.. _---- -------------------_._._-- -------- -- ----------- --- .._---- ._------ --- ._-_.._-- ------------------ ---_•..._ ..._-----.------- ---

If the governmental body, the requestor, or any othei' person has questions or comments
about this mling, they may contact our office. Although there is no statutory deadline for

. . contacting us, the attorney general prefers to receive anycomments within 10 calendar days-of thedate-ofthi.S ftlling. ,-- - - --- -- - - --- - - -- - ------ --.

Sincerel);,

Jonathan Miles
.---Assistant-Att0rney-General--- -----

Open Records Division

JM/jh

Ref: ID# 321928

Enc. Submitted documents

c:· Mr. Andrew Foster
Centerline Capital Group
5221 North O'Connor Boulevard, Suite 600
Irving, Texas 75039

. (w/o enclosures)


