
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

September 15, 200S

Mr. K. Jefferson Bray
Senior Legal Advisor
City ofPlano Police Department
P.O. Box 860358
Plano, Texas 75086-0358

0R200S-12623

Dear Mr. Bray:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Govem.ment Code. Your request was
assigned ID# 321887.

The Plano Police Department (the "department") received a request for all information
regarding a specified motor vehicle accident. You state the department is withholding all but
"front page information" from the requested incident report based upon the ruling inAttorney
Generalv. Plano Police Department, No. GV-001919 (126thDist. Ct., Travis County, Tex.,
December 18, 2000) (stating the department may withhold an offense report related to a
pending criminal case under section 552.1 08(a)(l) ofthe Government Code without seeking
a decision from this office). You state you will release the basic "front page information"
to the requestor. See Gov't Code § 552.1 08(c) (stating thatbasic information about arrested
person, arrest, or crime may not be withheld under section 552.108); Open Records Decision
No. 127 (1976) (summarizing types ofinformation considered to be basicinformation). You
claimthe remaining requested incident report supplements, crashreports, witness statements,
photographs, and other documents are excepted from disclosure under sections 552.103
and 552.108 ofthe Government Code. We have considered the exceptions you claim and
reviewed the submitted representative sample of information.1

1 We assume that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Initially, you inform us the requested 9-1-1 call recordings were the subject of a previous
request for information, in response to which this office issued Open Records Letter
No. 2008-09558(2008). In that ruling, we concluded the department maywithhold the 9-1-1
call recordings under section 552.1 08 ofthe Government Code. As we have no indication
the law, facts, and circumstances on which the prior ruling was based have changed, the
department may continue to rely on that ruling as a previous determination and withhold the
requested 9-1-1 call recordings in accordance with Open Records Letter No. 2008-09558.
See Open Records Decision No. 673 (2001) (so long as law, facts, and circumstances on
which prior ruling was based have not changed, first type of previous determination exists
where requested information is precisely same information as was addressed inprior attorney
general ruling, ruling is addressed to same governmental body, and ruling concludes that
information is Or is not excepted from disclosure).

Next, we note the requested information contains CR-3 accident reports that appear to have
been completed pursuant to chapter 550 of the Transportation Code. See Transp. Code
§ 550.064 (officer's accident report). Section 550.065(b) states that, except as provided by
subsection (c), accident reports are privileged and confidential. Section 550.065(c)(4)
provides for the release of accident reports to a person who provides two of the following
three pieces ofinformation: (1) the date ofthe accident; (2) the name ofany person involved
in the accident; and (3) the specific location ofthe accident. ld. § 550.065(c)(4). Under this
provision, a governmental entity is required to release a copy of an accident report to a
person who provides two or more pieces ofinformation specified by the statute. ld. In this
instance, the requestor has provided the department with all three pieces of information
purstiantto section 550.065(c)(4); thus, the department must release the CR-3 reports, which
we have marked, under this section.

Next;we note the remaining information contains search warrants filed with a court. Court­
filed documents are expressly public under section 552.022(a)(17) ofthe Government Code.
Such information must be released unless it is expressly confidential under other law. You
claim the court-filed search warrants are excepted from disclosure under sections 552.103
and 552.108 of the Government Code. However, sections 552.103 and 552.108 are
discretionary exceptions that protect a governmental body's interests and are therefore not
"other law" for purposes ofsection 552.022(a)(17). See DallasArea RapidTransit v, Dallas
Morning News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental
body may waive section 552.103); Open Records Decision Nos. 665 at 2 n.5 (2000)
(discretionary exceptions generally), 586 (1991) (governmental body may waive
section 552.108). Therefore, the department may not withhold the court-filed search
warrants, which we have marked, under section 552.103 or section 552.108 of the
Government Code.

You assert the remaining information not subject to section 552.022 is excepted under
section 552.108 of the Government Code. Section 552.108(a)(1) ofthe Government Code
excepts from disclosure "[i]nformation held by a law enforcement agency or prosecutor that
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deals with the detection, investigation, or prosecution ofcrime [if] release ofthe information
would interfere with the detection, investigation, or prosecution of crime." Gov't Code
§ 552.108(a)(1). A governmental body claiming section 552.108 must reasonably explain
how and why the release ofthe requested information would interfere with law enforcement.
See id. §§ 552.108(a)(1), .301 (e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706
(Tex. 1977). You state the requested incident report supplements, witness statements,
photographs, and other"documents relate to an active criminal investigation. We note the
submitted information contains a citation that has been provided to the individual who was
cited. Because you have not provided additional arguments explaining how further release
of the citation would interfere with the pending criminal investigation, we find the
department may not withhold the citation under section 552.108(a)(1). We find, however,
based on your representations and our review, the release ofthe remaining information would
interfere with the detection, investigation; or prosecution ofcrhne. See Houston Chronicle
Publ 'g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th
Dist.] 1975), writrefdn.r.e., 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement
interests that are present in active cases). Accordingly, the department may withhold the
remaining information pursuant to section 552.108(a)(1) of the Government Code.2

You assert the citation is excepted under section 552.103 of the Government Code, which
provides in part: "

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subd~vision, as a consequence of the
person's office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted "from disclosure
under Subsection (a) only ifthe litigation is pending orreasonablyanticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov't Code § 552.103(a), (c). The department has the burden ofproviding relevant facts and
documents to showthe section 552.103(a) exception is applicable in a particular situation.
The test for meeting this burden is a showing that (1) litigation is pending or reasonably
anticipated on the date the department received the request for information, and (2) the
information at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. Legal

2 As our ruling is dispositive, we need not address your remaining argument against disclosure for this
information.
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Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard v. Houston Post
Co., 684 S.W.2d 210,212 (Tex. App.-Houston [1st Dist.] 1984, writ refd n.r.e.); Open
Records Decision No. 551 at 4 (1990). The department must meet both prongs of this test
for information to be excepted under section 552.1 03(a).

You state the citation is related to criminal charges that have been or will be filed by the
Collin County District Attorney's Office (the "DA") against the person who was cited. The
purpose of section 552.103 is to enable a governmental body to protect its position in
litigation by forcing parties to obtain information that is related to litigation through
discovery procedures. See ORD 551 at 4-5. Thus, information that has either been obtained
from or provided to the opposing party in the litigation is not excepted from disclosure under
section 552.103(a), and it must be disclosed. Inthis instance, the opposing party to the
litigation has already·seen the citation issued to him. Therefore, the citation may not be
withheld under section 552.103 of the Government Code. As you have raised no further
exceptions to disclosure for the citation, it must be released.

In summary, the department may continue to rely on our ruling in Open Records Letter
No. 2008-09558 to withhold the requested 9-1-1 call recordings. The department must
release the marked CR-3 crash reports pursuant to section 550.065 of the Transportation
Code. The marked search warrants must be released pursuant to section 552.022(a)(17) of
the Government Code. With the exception ofthe marked citation, which must be released,
the department may withhold the remaining information under section 552.1 08(a)(1) ofthe
Government Code.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
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Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release ofinformation triggers certainprocedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Off).ce of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no' statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

~~6.W~
Leah B. Wingerson
Assistant Attorney General
Open Records Division

LBW/ma

Ref: ID# 321887

Ene. Submitted documents

c: Kelly M. Crain
Walters, Balido & Crain, L.L.P.
900 Jackson Street
Founders Square, Suite 600
Dallas, Texas 75202
(w/o enclosures)


