
-- ------------~-----~-------------~-------------

ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

September 15, 2008

Mr. Robert E. Hager
Nichols, Jackson, Dillard, Hager & Smith, L.L.P.
1800 Lincoln Plaza
500 North Akard
Dallas, Texas 75201

0R2008-12639

Dear Mr. Hager:

You ask whether -ce11ain information is -subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 326471.

The Colony Police Department (the "department"), which you represent, received a request
for information relating to a specified arrest. You state that some of the requested
infonnation has been released, including basic information.! See Gov't Code § 552.1 08(c);
Open Records Decision No. 127 at 3-4 (1976). You claim that other responsive information
is excepted from disclosure under sections 552.103 and 552.108 ofthe Govemment Code.
We have considered the exceptions you claim and reviewed the information you submitted.

We first note that the submitted information includes intoxilyzer results. Section 724.018
of the Transportation Code provides that upon the request of the person who has given a
specimen at the request of a peace officer, full infonnation conceming the analysis of the
specimen must be made available to that person or the person's attomey. As a general rule,
the exceptions to disclosure found in the Act do not applyto infonnation that other statutes

Iyou indicate that the arrested person's social security number was redacted from the information that
was released. Section 552.l47(b) of the Government Code authorizes a governmental body to redact a living
person's social security number from public release without the necessity of requesting a decision from this
office under the Act. The requestor has a right, however, to his client's social security number. See generally
Gov't Code § 552.023(b) (governmental body may not deny access to person to whom infonnation relates, or
that person's representative, solely on grounds that information is considered confidential by privacyprinciples).

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US

All Eqllal Employment Opportl/Ility Employer. Prill ted Oil Recycled Paper



Mr. Robert E. Hager - Page 2

- ---_.._---- ~-- --- ---------------------------- --- - ------~-- - - -- - - --------------- ------- -----------

make public. See Open Records Decision Nos. 623 at 3 (1994), 525 at 3 (1989). In this
instance, the requestor is an att0111ey for the person who gave the breath specimen at the
request of a peace officer. Therefore, the department must release the intoxilyzer results

_c_QPtaille~ 1!J.Jl1~_ §ll1JIJJ,iJt~g JllfoJ.!11a!!9.!Lt9_thi~ r~CLlle~9!:_ l!~1QC?1~~_~t!0!~224. QL8_~it!~e_

Transportation Code.

We also note that section 552.101 of the Gove111ment Code is applicable to some of the
submitted infmmation.2 Section 552.101 excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision," and

__ ~ncompasse~i11fQ.I_mation_'tl1..at anotll~'-§.tatute_make§_c.9nflg~ntiaLGo.y:!_COd(~j.J_~b_1OL _
Criminal history record inf01111ation ("CHRl") obtained from the National Crime Inf01111ation
Center or the Texas Crime Infonnation Center is confidential under federal and state law.
CHRl means "informationcollected about a person by a criminal justice agency that consists
of identifiable descriptions and notations of atTests, detentions, indictments, informations,
and other formal criminal charges and their dispositions." Gov't Code § 411.082(2).
Federal law gove111s the dissemination of CHRl obtained from the National Crime
Information Center network. Federal regulations prohibit the release to the general public
ofCHRl maintained in state and local CHRl systems. See 28 C.F.R. § 20.21(c)(1) ("Use of
criminal history record information disseminated to noncriminal justice agencies shall be
limited to the purpose for which it was given.") and (c)(2) ("No agency or individual shall
confirm the existence or nonexistence of criminal history record information to any person
or agency that would not be eligible to receive the information itself"} ... The federal
regulations allow each state to follow its own individual law with respect to CHRl that it
generates. See Open Records Decision No. 565 at 10-12 (1990); see generally Gov't Code
ch. 411 subch. F. Sections 411.083(b)(1) and411.089(a) ofthe Gove111ment Code authorize
a criminal justice agency to obtain CHRl; however, a criminaljustice agency may not release
CHRl except to another criminal justice agency for a criminal justice purpose~ See id.
§ 411.089(b). We have marked CHRl that the department must withhold under federal law
and subchapter F of chapter 411 of the Gove111ment Code.

Section 552.108 of the Gove111ment Code excepts from disclosure "[i]nfon11ation held by a
law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution ofcrime ... if ... release ofthe information would interfere with the detection,
investigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(1). A gove111mental
body must reasonably explain how and why section 552.108 is applicable to the inf01111ation
at issue. See id. § 552.301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You
have marked the inf01111ation that the department seeks towithhold under section 552.108.
You indicate that the marked information is related to a pending criminal case. Based On
your representations and our review of the infonnation at issue, we conclude that the

2Unlike other exceptions to disclosure, this office will raise section 552.101 on behalf of a
governmental body, because the Act prescribes criminal penalties for the release of confidential inf01;mation.
See Gov't Code §§ 552.007, .352; Open Records Decision No. 325 at 2 (1982).
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depmiment may withhold the marked information under section 552.108(a)(1). See Houston
Chronicle Publ'g Co. v. City a/Houston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th
Dist.] 1975), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976) (court delineates law

._el1fQrc_ellle1].tillt~re§ts thatare pr~§ent in active cases)~ . .

Iii sutfiIl1ary: "O} the department must release the intoxilyzer results pursuant to section
724.018 ofthe Transportation Code; (2) the department must withhold the marked CHRI
under section 552.101 of the Government Code in conjunction with federal law and
subchapter F ofchapter 411 ofthe Government Code; and (3) the department may withhold

.. thdnfQQ1Jm:ign tl!aJYQll haY'~ !TIarl~<:lJmd~:L~~()tioll~ 5~10_~(a2(n9nl1~ Q9.Y~!1l~~nt Code.
The rest of the submitted information must be released. 3 - ...- ---

,
This letter mling is limited to the patiicular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This mling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attomey general to reconsider this ruling. Gov't Code § 552.301(f). Ifthe
governmental body wants to challenge this mling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental· body must file . suit within 10 calendar days;
Id. § 552.353(b)(3). If the governmental body does not file suit over this mling and the
governmental body does not comply with it, then both the requestor and the att0111ey
general llave the right to file suit against the governmental body to enforce this mling.
Id. § 552.321(a).

If this mling requires the governmental body to release all or part of the requested
infonnation, the gove111mental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the gove111mental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this mling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the att0111ey general's Open Gove111ment Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this mling requires or pe1111its the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the gove111111ental

3As we are able to'make these determinations, we need not address your claim under section 552.103
of the Government Code.
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body. Id. § 552.32l(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

_._._.~ I~JeClseJ~ln~J1~beI tb-a! underjhe .Actthe releas_e <;>f inform~tiqn ]:rigger~.Gertain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts; Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attomey General at (512) 475-2497.

1 ~_~ IfJlly_gQ~[1J.111~llJ~1 body,_ th~~e51~les!()!1 or a11,Y2tl~rJ2~r~2.!!)lasgll~stion~2~~.c~1l~ents~_~._~_~_~~_..__ ~_
! about this ruling, they may contact our office. Although there is no statutory deadline for
I contacting us, the attomey general prefers to receive any comments within 10 calendar days

of the date of this ruling.
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James W. Morris,
Assistant Attomey General
Open Records Division

JWM/jh

Ref: ID# 326471

Enc: Submitted documents

c: Mr. Greg Williams
The Law Offices of Greg Williams, PLLC
2926 Maple Avenue
Dallas, Texas 75201
(w/o enclosures)


