ATTORNEY
GREG ABBOTT

September 16, 2008

Ms. Elizabeth Jones

Assistant General Counsel

Texas Department of State Health Services
P.O. Box 149347 '
Austin, Texas 78714-9347

OR2008-12733

Dear Ms. Jones:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 321837.

The Texas Department of State Health Services (the “department”) received twenty separate
requests for information related to RFP SA-PREV-242-1, pertaining to behavioral health
prevention services. You claim that the requested information is excepted from disclosure
under section 552.104 of the Government Code. We have considered the department’s
argument and reviewed the submitted information. We have also received and considered
arguments submitted by one of the requestors. See Gov’t Code § 552.304 (interested party
may submit comments stating why information should or should not be released).

Section 552.104 of the Government Code excepts from disclosure “information that, if
released, would give advantage to a competitor or bidder.” Id. § 552.104(a). The purpose
of section 552.104 is to protect a governmental body’s interests in competitive bidding
situations. See OpenRecords Decision No. 592 (1991). Moreover, section 552.104 requires
a showing of some actual or specific harm in a particular competitive situation; a general
allegation that a competitor will gain an unfair advantage will not suffice. See OpenRecords
Decision No. 541 at 4 (1990). Generally, section 552.104 does not except information
relating to competitive bidding situations once a bid has been awarded and a contract has
“been executed. Open Records Decision Nos. 306 (1982), 184 (1978). '

In this instance, you state that tentative award recipients have been selected and are subject
to contract negotiations. You also state that, “[i]f negotiations fail with a selected
respondent, [the department] will enter into negotiations with the respondent with the next
highest score[,]” and that, “a respondent’s knowledge of its relative score, comments of the
evaluators, and details of the scoring/selection process would give a respondent, if selected
for negotiation, an advantage in that negotiation, which would harm the interests of the
department.” Based on your representations and our review, we conclude that the department
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may withhold . the submitted information from required public disclosure under
section 552.104 of the Government Code. See Open Records Decision No. 170 at 2 (1977)
(release of bids while negotiation of proposed contract is in progress would necessarily result
in an advantage to certain bidders at the expense of others and could be detrimental to the
public interest in the contract under negotiation). We note, and you acknowledge, that the
department may no longer withhold the submitted information under this exception to
disclosure once a contract has been executed and is in effect. See Open Records Decision
No. 541 (1990).

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling:
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of'the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complalnt with the district or
county attorney. Id. § 552.3215(e).

If this 1'uhng requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath , 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.
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If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days

of the date of this ruling.

Sincerely,

®-

Benjamin A. Diener
Assistant Attorney General
Open Records Division

BAD/jb
Ref: ID# 321873
Enc. Submitted documents

c: Ms. Susan Armoni, Ph.D.
Executive Director
The National Mediation Center
paxUnited
508 Twilight, Suite 99
Richardson, Texas 75080
(w/o enclosures)

Mr, Terrence R. (Terry) Cowan
Workers Assistance Program

2525 Wallingwood Drive, Building #5
Austin, Texas 78746

(w/o enclosures)

Mr. Danny Boitnott

STAR Council on Substance Abuse
P.0. Box 976

Stephenville, Texas 76401

(w/o enclosures)

Ms. Janice Carey
REACH-Midlothian, Inc.
P.O. Box 598

Midlothian, Texas 76065
(w/o enclosures)

Ms. Holly Fuller

City of Longview
Partners in Prevention
P.O. Box 1952
Longview, Texas 75606
(w/o enclosures)

Ms. Sue Cohen

1901 Dutton Drive, #E
San Marcos, Texas 78666
(w/o enclosures)

Ms. Helen Stagg

3353 Elgin Street
Houston, Texas 77004
(w/o enclosures)

Ms. Ann J. Robinson
Montrose Counseling Center
401 Branard, 2™ Floor
Houston, Texas 77006

(w/o enclosures)
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- Ms. Margie Smith
STAR Council on Substance Abuse
918 Lamar
Wichita Falls, Texas 76301
(w/o enclosures)

Ms. Benita Fernandez

1300A Bay Area Boulevard, Suite 102
Houston, Texas 77058

(w/o enclosures)

Ms. Carolyn Law

: Volunteers of America Texas
1424 Hemphill Street
Fort Worth, Texas 76104
(w/o enclosures)

Ms. Linda J. Tippins /
San Antonio Fighting Back, Inc.
Barbara Jordan Community Center
2803 East Commerce

San Antonio, Texas 78203

(w/o enclosures)

Ms. Cynthia Peterson
Tri-County MHMR Services
1506 Old Montgomery Road
Conroe, Texas 77304

(w/o enclosures)

Mr. Thomas Lewis

West Dallas Community Centers, Inc.
8200 Brookriver Drive, Suite N704
Dallas, Texas 75247

(w/o enclosures)

Mr. Richard Davidson
Family Service Association
702 San Pedro Avenue

San Antonio, Texas 78212
(w/o enclosures)

Mr. Ray Teveni

P.O. Box 1231

Floresville, Texas 781 14\- 1231
(w/o enclosures)

Ms. Kay Austin

Santa Maria Hostel, Inc.

7807 Longpoint Drive, Suite 375
Houston, Texas 77055

(w/o enclosures)

‘Ms. Pam Armstrong
AT&T Building, Suite 100
7500 Highway 90 West
San Antonio, Texas 78227
(w/o enclosures)

Dr. Harriet Boorhem
Promise House, Inc.
224 West Page Avenue
Dallas, Texas 75208
(w/o enclosures)

Ms. Linda J. Tippins

San Antonio Fighting Back, Inc.
Barbara Jordan Community Center
2803 East Commerce

San Antonio, Texas 78203

(w/o enclosures)

Ms. Dee Ogle

1801 South Alameda, Suite 150
‘Corpus Christi, Texas 78404
(w/o enclosures)




