ATTORNEY GENERAL OF TEXAS
GREG AB B oTT

September 17, 2008

Mr. W. Lee Auvenshine _
Assistant Ellis County and District Attorney
1201 North Highway 77, Suite 104
Waxahachie, Texas 75165-7832

OR2008-12813
Dear Mr. Auvenshine:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 322165.

The Ellis County Sheriff’s Department (the “department”) received a request for
“information concerning complaints, criminal charges, arrests, sick leave, and the
employment application of” a named individual. You claim that the requested information
is excepted from disclosure under sections 552.101, 552.102, 552.115, 552.1175, 552.130,
and 552.147 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes.
Section 6103(a) of title 26 of the United States Code provides that tax return information is
confidential. See26 U.S.C. § 6103(2)(2), (b)(2)(A), (p)(8); see also Open Records Decision
No. 600 (1992); Attorney General Op. MW-372 (1981). The submitted information contains

- a W-4 tax form. Accordingly, the department must withhold the W-4 tax form we have .
marked under section 552.101 of the Government Code in conjunction with section 6103(a)
of title 26 of the United States Code.

Section 552.101 also encbmpasses criminal history record information (“CHRI”) generated.
by the National Crime Information Center (“NCIC”) or by the Texas Crime Information
Center (“TCIC”). Title 28, part 20 of the Code of Federal Regulations governs the release
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of CHRI that state agencies obtain from the federal government or other states. Open
Records Decision No. 565 (1990). The federal regulations allow each state to follow its
individual law with respect to CHRI it generates. /d. Section 411.083 of the Government
Code deems confidential CHRI that the department maintains, except that the Department
of Public Safety (the “DPS”) may disseminate this information as provided in chapter 411,
subchapter F of the Government Code. See Gov’t Code § 411.083. Sections 411.083(b)(1)
and 411.089(a) authorize a criminal justice agency to obtain CHRI; however, a criminal
Jjustice agency may not release CHRI except to another criminal justice agency for a criminal
justice purpose. Id. § 411.089(b)(1). Other entities specified in chapter 411 of the
Government Code are entitled to obtain CHRI from the DPS or another criminal justice
agency; however, those entities may not release CHRI except as provided by chapter 411.
See generally id. §§ 411.090-411.127. Furthermore, any CHRI obtained from the DPS or
any other criminal justice agency must be withheld under section 552.101 ofthe Government
Code in conjunction with Government Code chapter 411, subchapter F. See
id. § 411.082(2)(B) (term CHRI does not include driving record information). Therefore,
the department must withhold the information we have marked under section 552.101 in
conjunction with section 411.083 of the Government Code. However, no portion of the
remaining information constitutes CHRI generated by either the TCIC or NCIC databases. -
Therefore, none of the remaining information may be withheld under section 552.101 on that -
basis.

Section 552.102(a) of the Government Code excepts from public disclosure “information in
a personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy[.]” Id. § 552.102(a). Section 552.102 is applicable to information that
relates to public officials and employees. See Open Records Decision No. 327 at 2 (1982)
(anything relating to employee’s employment and its terms constitutes information relevant
to person’s employment relationship and is part of employee’s personnel file). In Hubert v.
Harte-Hanks Texas Newspapers, 652 S.W.2d 546 (Tex. App.—Austin 1983, writ ref’d
n.r.e.), the court ruled that the test to be applied to information claimed to be protected under
section 552.102(a) is the same as the common-law privacy test formulated by the Texas
Supreme Court in Industrial Foundation v. Texas Industrial Accident Board, 540
S.W.2d 668 (Tex. 1976).

In order for information to be protected from public disclosure by the doctrine of common-
law privacy under section 552.102, the information must meet the criteria set out in
Industrial Foundation. In Industrial Foundation, the Texas Supreme Court stated that
information is excepted from disclosure if (1) the information contains highly intimate or
embarrassing facts the release of which would be highly objectionable to a reasonable
person, and (2) the information is not of legitimate concern to the public. Id. at 685. The
types of information considered intimate and embarrassing by the Texas Supreme Court in
Industrial Foundation included information relating to sexual assault, pregnancy, mental or
physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. This office has
concluded personal financial information not relating to the financial transaction between
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an individual and a governmental body is excepted from required public disclosure under
common-law privacy. See Open Records Decision Nos. 600 (1992), 545 (1990) (deferred
compensation information, mortgage payments, assets, bills, and credit history protected
under common-law privacy), 373 (1983) (sources of income mnot related to financial
transaction between individual and governmental body protected under common-law
. privacy).

Upon review, the department must withhold the information it has marked, except where we
have marked for release, and the additional information we have marked under
section 552.102 in conjunction with common-law privacy. However, the remaining
. information relates to the officer’s application, qualifications, and ability to execute the
duties of a police officer, or is otherwise not highly intimate or embarassing. Because there
is a legitimate public interest in the qualifications and job performance of a public employee,
the remaining information is not private. See Open Records Decision Nos. 470 at 4 (1987)
(public has legitimate interest in job performance of public employees), 455 (1987) (public
employee’s job performances, abilities, or references are generally not protected by
privacy), 444 (1986) (employee information about qualifications, disciplinary action and
‘background not protected by privacy), 423 at 2 (1984) (scope of public employee privacy
- 1S narrow). .

Section 552.115(a) provides that “[a] birth or death record maintained by the bureau of vital
statistics of the Texas Department of Health or a local registration official is excepted from
the requirements of Section 552.021[.]” Gov’t Code § 552.115(a). Section 552.115 only
applies to information maintained by the bureau of vital statistics or local registration
official, and not to information held by the department. See Open Records Decision No. 338
(1982).  Therefore, none of the remaining information may be withheld under
section 552.115.

Section 552.1175 of the Government Code provi.des in part:

(b) Information that relates to the home address, home telephone number, or
social security number of [a county jailer as defined by section 1701.001 of
the Occupations Code], or that reveals whether the individual has family
members is confidential and may not be disclosed to the public under this
chapter if the individual to whom the information relates:

(1) chooses to restrict public access to the information; and
(2) notifies the governmental body of the individual’s choice on a
form provided by the governmental body, accompanied by evidence

of the individual’s status.

Gov’t Code § 552.1175(b). You have marked the personal information of the individual at
issue, who you inform us is a county jailer as defined by section 1701.001 of the
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Occupations Code, in the remaining information. You inform us, and provide
documentation, that the individual has elected to keep this information confidential in
accordance with subsections 552.1175(b)(1) and (2). Therefore, except where we have
marked forrelease, the department must withhold the personal information you have marked,
and the additional information we have marked, under section 552.1175 of the Government
Code.

Section 552.130 of the Government Code excepts from disclosure information that “relates
to . . . a motor vehicle operator’s or driver’s license or permit issued by an agency of this
state[.]” Gov’t Code § 552.130(a)(1). The department must withhold the Texas motor
vehicle record information you have marked, and the additional information we have
marked, under section 552.130 of the Government Code.

Section 552.147 of the Government Code states that “[t]he social security number of a living
person is excepted from” required public disclosure under the Act. Id. § 552.147. Upon
review, we agree that the department may withhold the social security numbers you have
marked under section 552.147 of the Government Code.

In summary, the department must withhold the W-4 tax form we have marked under
section 552.101 of the Government Code in conjunction with section 6103(a) and the CHRI
we have marked under section 552.101 in conjunction with section 411.083 of the
Government Code. Except where we have marked for release, the department must withhold
the information it has marked and the additional information we have marked under
section 552.102 in conjunction with common-law privacy. Except where we have marked
for release, the department must withhold the personal information you have marked, and
the additional information we have marked, under section 552.1175 of the Government
Code. The department must withhold the Texas motor vehicle information you have
marked, and the additional information we have marked, under section 552.130 of the
Government Code. The department may withhold the social security numbers you have
marked under section 552.147 of the Government Code. The remaining information must
be released. '

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

" This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe

'Section 552.147(b) of the Government Code authorizes a governmental body to redact a living
person’s social security number from public release without the necessity of requesting a decision from this
office under the Act. Gov’t Code § 552.147(b).
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governmental body wants to challenge this ruling, the governmental body must file suit in

~Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e). '

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ). '

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497. ’ :

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling. '

Sincerely,

Wﬁ Ml
J

onathan Miles
Assistant Attorney General
Open Records Division

IM/jh
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Ref: ID# 322105
Enc. Submitted documents

c: Ms. Cindy Buckner
Attorney at Law
1014 Ferris Ave., Suite 2151
Waxahachie, Texas 75169
“(w/o enclosures)




