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September 18, 2008

Ms. Christine Womble
Assistant District Attorney
Dallas County
-133 North Industrial Boulevard;LB,;,19­
Dallas, Texas 75207-4399

0R2008-12902

Dear Ms. Womble:

_____Y_ou Jlsk_wheth~Lc_~rtJt511jllfm1naj:ion_is_~J..l1Jjt:lQt t~ L~g1!irt:lg RubliQ dj~Q!~~l1!"~_1.!1!cl~_!h~

Public Information Act (the "Act"), chapter 552 ofthe Government Code. Yourrequestwas
assigned ID# 322270;

The Dallas County District Attorney's Office (the "district attorney") received a request for
seven categories ofinformation pertaining to a specified incident. You claim that the district
attorney does not maintain any videotapes associated with the specified incident. 1 You claim
that the remaining information is excepted from disclosure under sections 552.101, 552.103,
552.108, 552.130, and 552.147 of the Government Code. We have considered the
exceptions you claim and reviewed the sample inforn1ation.2

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses chapter550 of the Transportation Code.

'We note that the Act does not require a govemmental body to disclose information that did not exist
when the request for information was received. Econ. Opportunities Dev. CO/po v. Bustamante, 562 S.W.2d266
(Tex. App.-San Antonio 1978, writ dism'd); Open Records Decision No. 452 at 3 (1986).

2We assume that the "sample" records submitted to this office are truly representative ofthe requested
records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records letter does
not reach, and therefore does not authorize the withholding of, any other requested records to the extent that
those records contain substantially different types of infonnation than that submitted to this office.

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US

All Equal Employmmt Opporttmity Employer. Prill ted 011 Recycled Paper



Ms. Christine Womble - Page 2

You have submitted a CRB-3 accident report- form, governed by chapter 550 of the
Transportation Code. See Transp. Code § 550.064 (officer's accident report). J
Section 550.065(b) states that except as provided by subsection O(c), accident reports are

__ privileged and confidential.. ~ectiOl~5,50.0~5(c)\4)!rovid~~~~~h~release. of accident
reports to a person wno provIaeslWo ofllie followmg tlrree pIeces ofmformatmi:'l:C-l)-date . J

---of-the-accident;-~2)-name-of-an:y-personjn:v:olv:ed-in-the-accident;_and_(1)_sp,ecific~o,catio.ll-__. _
of the accident.ld.,§ 550.065(c)(4).Under thispTOvision, the Texas,Depa.rt11lellt of
Transportation or another governmental entity is required to release a copy of an accident
report to a person who provides the agency with two or more pieces ofinformation specified
by the statute. Id. The requestor has provided the district attorney with all three pieces of
information pursuaiifto section550.065(c)(4). Thus, the distrIct attOlTIey hlllsTtelease the
CRB-3 form in Exhibit D in accordance with this section.

Section 552.101 also encompasses the Medical Practice Act ("MPA"). ace.
Code §§ 151.001-165.160. Secti6n'159.002 oftheOcClipatiofls-Code provides in pertinent
part:

(a) A communication between a physician and a patient, relative to or in connection
with any professional services as a physician to the patient, is confidential and
privileged and may not be disclosed except as provided by this chapter.

--- --(b}.A-recordoftheidentity, _diagnosis,_e.Y:aluatiQn,_.Qrtre_atm~nLQLfl.pa.1i~nL _
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

ace. Code § 159.002(a)-(c). Information subject to the MPA includes both medical records
and information obtained from those medical records. See Open Records Decision
No. 598 (1991). This office has concluded that the protection afforded by section 159.002

. extends only to records created by either a physician or someone under the supervision of
a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 (1982). We have
further found that when a file is created as the result of a hospital stay, all the documents in
the file relating to diagnosis and treatment constitute physician-patient communications or
"[r]ecords ofthe identity, diagnosis, evaluation, or treatment ofa patient by a physiCian that
are created or maintained by a physician." Open Records Decision No. 546 (1990).

Medical records may be released only as provided under the MPA. ORD 598. In this
instance, the requestor is the attorney for the individual who is the subject of the medical
record. Thus, the attorney may have a right of access to the medical record. The record
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must be released upon the patient's signed, written consent, provided that the consent
specifies (1) the information to be covered by the release, (2) reasons or purposes for the
release, and (3) the person to whom the information is to be released. Gee.
Code §§ 159.004,.005. Section 159.002(c) also requires that any subsequent release of I

--- medical records be consistent witli tlie purposes for wliiClillie governmentatooCly ootaineCl--------J
--------the-rec0rds;-()pen-Ree0rcl:S-:g€eisi0n-No.-$6~-at-7-p-9.g0~.-The-district-attomey-may-only:-----__

disclose the medical record-in-Exhibit Gin accordance with the access provisions>ofthe
MPA. Absent the applicability of an MPA access provision, the district attorney must
withhold this information under section 552.101 of the Government Code.

WewIll110w address section 552: r08~fortlie remaining-infomiatioii. SectionS52.108(a)(l}
of the Government Code excepts from disclosure "[i]nformation held by a law
enforcement agency orprosecutor that deals with the detection, investigation, or prosecution
of crime . . . if . . . release of the information would interfere with the detection,
-investlgafion,-or- prosecritiouofcrimeT:rUcrv'f Code §-552.108(a)(1).- Genera.lly, a­
governmental body claiming section 552.108(a)(1) must reasonably explain how and why
the release of the requested information would interfere with law enfo~cement. See id.
§§ 552.108(a)(1), .301 (e)(1)(A); see also Exparte Pruitt, 551 S.W.2d 706 (Tex. 1977). You
state that the information in Exhibits C-1, C-2, C-4, E, F-J, F-2, F-4, H, and I is directly
related to three pending criminal prosecutions. You also state that the release of these
exhibits would interfere with the prosecution of these cases. Based on your representation

-and-our-review,-we find-that section 552. L08(a)(1) is app1icable_to_Exhibits_C-J,_C..2,C-A,_
E, F-1, F-2, F-4, H, and 1. Houston Chronicle Publ'g Co. v. City of Houston, 531
S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writrefdn.r.e., 536 S.W.2d 559
(Tex. 1976) (per curiam) (court delineates law enforcement interests that are present in
active cases).

Section 552.108(a)(2) of the Government Code excepts from disclosure information
concerning an investigation that concluded in a result other than conviction or deferred
adjudication. Gov't Code § 552.108(a)(2). A governmental body claiming
section 552.108(a)(2) must demonstrate that the requested information relates to a criminal
investigation that has concluded in a final result other than a conviction or deferred
adjudication. You state that Exhibits C-3 and F-3 pertain to a criminal prosecution that
concluded in a result other than conviction or deferred adjudication. Therefore, we agree
that section 552.108(a)(2) is applicable to Exhibits C-3 and F-3.

We note, however, that basic information about an arrested person, an arrest, or a crime is
not excepted from disclosure under section 552.108. ld. § 552.108(c). Such basic
information refers to the information held to be public in Houston Chronicle. See Open
Records Decision No. 127 (1976) (summarizing types ofinformation considered to be basic
information). With the exception of basic information, the district attorney may withhold
Exhibits C-1, C-2, C-4, E, F-1, F-2, F-4, H,and I under section 552.108(a)(1) of the
Government Code and Exhibits C-3 and F-3 under section 552.1 08(a)(2) ofthe Government
Code.

i

I
i__
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In summary, the district attorney must release the CRB-3 form in Exhibit D under
section 550.065 of the Transportation Code. The district attorney may only release the
marked medical record in Exhibit G in accordance with the MPA. With the exception of
basic information, the district attorney may withhold Exhibits C-1, C-2, C-4, E, F-1, F-2, i

------ F-4, .H, and I under section 552.108(a)TfJoffue ana-Exni15ifs-C=3 and-F:3-1maer-------11

-------section-552-;-108Ea)(~-).3 . i
i,

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
detenni~1a!ionreg~rclinganyQth~l"recordsor any.other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). Ifthe
governmentl:tlbodywants tochaUenge tnismling, -the-governmental b6dymust file suit in ­
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.32l(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,

3As our ruling is dispositive, we need not address your remaining arguments against disclosure, except
to note that basic information held to be public in Houston Chronicle is generally not excepted from public
disclosure under section 552.103 of the Government Code. Open Records Decision No. 597 (1991).

I
I
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be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the

Attorney General at (512) 475-2497.
-_._---

__ ~ . If the governmental body, the requestor, or any other person has questions or comments----------
____ •about this rUnng~hey mayconfact our office:-.Althou-gh-there-is-no-statutory-deaclline-fer--------­

contacting us, the attorney gerieraljJtefers to rec·eive any comments within 10 calendar days

of the date of this ruling.

·Olivia A. Maceo- .--­
Assistant Attorney General
Open Records Division

OM/mef

Ref: ID# 322270

Ene. -- ·SliDiiiittedaocuri1:ehts·

c: Ms. Jessie D. Auld
Legal Assistant to Manuel Green
Rad Law Firm
North Dallas Bank Tower
12900 Preston Road, Suite 900

\ Dallas, Texas 75230-1325
(w/o enclosures)


