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Dear Ms. De La Garza:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 322797.

The City ofHouston (the "city") received two requests for its electrical supply contract with
Reliant Energy, Inc. ("Reliant") and Goldman Sachs. Although the city takes no position on
the release of the requested information, you explain that it may contain proprietary
information subject to exception under the Act. Accordingly, you state, and provide
documentation showing, that the city notified Reliant and the Texas General Land Office (the'
"GLO") ofthese requests for information and oftheir right to submit arguments to this office
as to why the information should not be released. See Gov't Code § 552.305(d); Open
Records Decision No. 542 (1990) (statutory predecessor to section 552.305 permitted
governmental body to rely on interested third party to raise and explain applicability of
exception to disclosure under certain circumstances). The GLO responded to the notice and
argues that the requested information is excepted from disclosure under section 552.104 of
the Government Code. Reliant argues the requested information is excepted from disclosure
under section 552.110 of the Government Code. We have considered the submitted
arguments and reviewed the submitted information.

Initially, we address the GLO's assertion that the submitted information is not responsive to
these requests. The requests seek a copy of the contract between the city and Reliant. We
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note that a governmental body must make a good-faith effort to relate a request for
information to responsive information that is within the governmental body's possession or
control. See Open Records DecisionNo. 561 at 8-9 (1990). Although the contract states that
it is an agreement between the city and the GLO, the contract also states "Reliant ... is a

-------part}rto thisAgreement for purposes of acknowledging its obligations[.]" Therefore, we I
---- - ----conclude that the-submittedcontract-is-responsive-to-these-requests~We-will-therefore--------
---------- -----consider ·whether it-is excepted from-disclosure;-------------------------------------- _____1

The GLO raises section 552.104 of the Government Code. Section 552.104 excepts from
~~_--=--=-~~_-__=_ _-=-r~qllir~d_Pt1Plic~discl()sure="infonnation-that,-iLreleased,-woJ.1ld-gi~~-advantage-to_-a=-==----=--=-=-~~...::~...::=...:::_:_:=,

competitor or bidder." Gov't Code § 552.104. This exception protects a governmental!
body's interests in connection with competitive bidding and in certain other competitive
situations. See Open Records Decision No. 593 (1991) (construing statutory predecessor).
This· office h.as held that a governmental body may seek protecti()ll as a competitor in the
marketplace under section 552.104 and avail itselfofthe "competitive advantage" aspect of
this exception if it can satisfy two criteria. See id First, the governmental body must
demonstrate that it has specific marketplace interests. See id at 3. Second, the governmental
body must demonstrate a specific threat of actual or potential harm to its interests in a
particular competitive situation. See id at 5. Thus, the question of whether the release of
particular information will harm a governmental body's legitimate interests as a competitor
in a marketplace depends on the sufficiency ofthe governmental body's demonstration ofthe

--prospect·of specific harm to its marketplace interests in a particular competitive situation; ­
See id at 10. Ageneral allegation ofa remote possibility ofharm is not sufficient. See Open
Records Decision No. 514 at 2 (1988).

The GLO asserts that it has specific marketplace interests in the information at issue because
the GLO is authorized by statute to "sell or otherwise conveypower generated from royalties
taken in kind." Tex. Util. Code § 35.102. The GLO advises that under that authority, it has
created the State Power Program, through which it bids on contracts for the right to sell
electrical energy to public retail customers. The GLO states it competes with other private
companies for the awards ofthese contracts. Based on these representations, we find that the
GLO has demonstrated that it has specific marketplace interests and may be considered a
"competitor" for purposes of section 552.104. See ORD 593.

The GLO contends that the release ofthe submitted information would harm its marketplace
interests because this information details the services and the prices the GLO charges for
such services in order to provide the city its electrical needs. The GLO further asserts that,
if its competitors had access to this information, they would "be able to use the GLO's
methods of delivery of electrical services and its pricing formula for such services as their
own." Thus, the GLO contends that allowing competitors access to the documents at issue
will undermine its ability to compete in this marketplace. Based on the GLO's
representations and arguments, we conclude that the GLO has shown that release of the
submitted information would cause specific harm to the GLO's marketplace interests. See
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ORD 593. We therefore conclude that the city may withhold the submitted information
under section 552.104 of the Government Code. As our ruling is dispositive, we need not
address Reliant's arguments against disclosure.

This letter ruling IS limited to the particular records at issue in this request and limited to the I
- -- - ----.facts-as-presented.-to. us~therefore,this-lUling--must-not-he..relied-upon-as-a-previous~~ .._.._.~~_.-J

. d" d" th d h' I.-----.-- ..- ------- .. etermmatlOn-regar· mganY-0 er-recor· sor-anyot er-Clrcurnstances.---------~----------·-·-----..-..-··--.. I

I

I

This ruling triggers important deadlines regarding the rights and responsibilities of the
_____ .. governmental body_and oftherequestor._Eor..example, governmentaLbQdies_are prohibited .._____
--_.~ -------fromaskingthe attorney geneTarto reconsider this ruling: Gov't Code § 552.301(f). Ifthe ----....------.--...-

governmental body wants to challenge this ruling, the governmelltalbody must file suit in
Travis County within 30 calendar days. ld~ § 552.324(b). In order to get the full benefit of .

. such a challenge, the governmenta1..body must file suit within 1o calendar Aays.
ld. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against· the governmental body to enforce this ruling.
ld. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
'statute,the attorney general expects that, uponreceiving thisruling,the governmentalbody··
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. ld. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. ld. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.~Austin 1992, no writ).

Please remember that under the Act the release ofinformation triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
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Ref: ID# 322797

Ene. Submitted documents

c: Mr. Steve Lhi
clo Ms. Candice De La Garza
Assistant City Attorney
City ofHouston Legal Department

------ -p.e. -Box-368--
Houston, Texas 77001-0368
(w/o enclosures)

Ms. Jennifer Costa
2500 City WestBoulevard,.Suite 1800
Houston, Texas 77042
(w/o enclosures)

Ms. Michelle Acala
401 Congress Avenue, Suite 2200
Austin, Texas 78701
(w/o enclosures)

Ms. Lesli R. Barber
Texas General Land Office
1700 Congress Avenue, Suite 910
Austin, Texas 78701
(w/o enclosures)


