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Dear Ms. Brewer:
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I

--------- -------------------1

0R2008-13184

You ask whether certain information is subject to required public disclosure under the
_. -Public Information Act (the "Act"j, chapter-552 oftheGovemment Code.- Yourrequest was

assigned ID# 322922.

The City of Frisco (the "city"), which you represent, received a request for information
relating to a named individual. You claim that the requested information is excepted from
disclosure under section 552.101 of the Govemment Code. We have considered the
exception you claim and have reviewed the infolTIlation you submitted.

Section 552.101 ofthe Govemment Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This exception encompasses infolTIlation that another statute makes
confidential. You raise section 552.101 in conjunction with section 773.091 of the Health
and Safety Code, which governs the public availability of information relating to the
provision of emergency medical services ("EMS"). Section 773.091 provides in part:

(b) Records of the identity, evaluation, or treatment of a patient by
emergency medical services personnel or by a physician providing medical
supervision that are created by the emergency medical services persollilel or
physician or maintained by an emergency medical services provider are
confidential and privileged and may not be disclosed except as provided by
this chapter.
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Health & Safety Code § 773.091(b). Section 773.091 "does not extend to information
regarding the presence, nature ofinjury or illness, age, sex, Qccupation, and city ofresidence
of a patient who is receiving emergency medical services." Id. § 773.091(g). In this

t- ------"in...,s""t""'an"'-'c=e, the submitted information reflects that the individual concel11ed was deceased when
EMS personnel anived. The tenn "patient" is not defined for the purposes of

t--------=se=cfion773-:-091-:-WlIen a wonl useQln a-statute iEnf(fCden-1fed~and-that wordls-"connected'-----­
-------- ---------with-and-used-with-refererrce-to-a-particular-trade-orsubject-matter--or-is-used-as-a-word-of------- -------

art, the word shall have the meaning given by experts in the particular trade, subject matter,
or art." Gov't Code § 312.002; see Liberty Mut. Ins. Co. v. Garrison Contractors, Inc., 966

i------__--_---_-_~~-~~-~S~W.l~482,_4~~=(-'I'ex.-l:29=~n~=±ab~r:':~Cyclop-~Qi~J\.1y<1icjl.l-D:Lc;tiQnjl.B'=de:fuI-~s~.Ratient"=i!s=-:::-=~-=~-=-~~~--:::-~­

"one vvQg is sick.with,.or beingtreated for,an illness or!lljllryl[orL.._:an indi"idual
receiving medical care." Taber's Cyclopedic Medical Dictionary 1446 (17th ed. 1989). We
note that other statutes dealing with medically related professions generally define patient

___ __ __as_anjn~tiyidl.laL'.YhQ_~Q!lsJ1lts __a_h_ealtll~ar~_PJ-Qfe_s§iQnaL_S'~e_H_~aljlL8f_§(lfetyC9de __ _
§ 611.001 (mental health records); Occ. Code §§ 159.001 (physician records), 201.401
(chiropractic records), 202.401 (podiatric records), 258.101 (dentalrecords). Because the
generally accepted medical definition of a patient indicates that the term refers to a living
individual, we find that it does not encompass the information at issue here. We therefore
conclude that the city may not withhold any of the submitted information under
section 552.101 of the Govel11ment Code on the basis of section 773.091 of the Health and
Safety Code.

You also raise section 552.101 ofthe Govel11ment Code in conjunction with constitutional
and common-law privacy. Constitutional privacy protects two kinds of interests. See
Whalen v. Roe, 429 U.S. 589, 599-600 (1977); Open Records Decision Nos. 600 at 3-5
(1992), 478 at 4 (1987), 455 at 3-7 (1987). The first is the interest in independence in
making certain important decisions related to the "zones ofprivacy" pertaining to marriage,
procreation, contraception, family relationships, and child rearing and education that the
United States Supreme Court has recognized. See Fadjo v. Coon, 633 F.2d 1172 (5th

Cir. 1981); ORD 455 at 3-7. The second constitution,ally protected privacy interest is in
freedom from public disclosure of certain personal matters. See Ramie v. City ofHedwig
Village, Tex., 765 F.2d 490 (5 th Cir. 1985); ORD 455 at 6-7. This aspect of constitutional

_privacy balances the individual's privacy interest against the public's interest in disclosure
of the infonnation. See ORD 455 at 7. Constitutional privacy is reserved for "the most
intimate aspects of human affairs." Id. at 8 (quoting Ramie, 765 F.2d at 492).

Common-law privacy protects infonnation that is highly intimate or embarrassing, such that
its release would be highly objectionable to a person of ordinary sensibilities, and of no
legitimate public interest. See Indus. Found. v. Tex. Indus. Accident Ed., 540
S.W.2d 668,685 (Tex. 1976). Common-law privacy encompasses the types ofinfonnation
that are held to be intimate or embarrassing in Industrial Foundation. See id. at 683
(information relating to sexual assault, pregnancy, mental or physical abuse in workplace,
illegitimate children, psychiatric treatment of mental disorder§, attempted suicide, and
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injuries to sexual organs). This office has determined that other types of information also
are private.under section 552.101. See generally Open Records Decision No. 659 at 4-5
(1999) (summarizing information attorney general has held to be private).

Privacy i~ a perso~~l t2ght that. lapses at death. ~eMoore v. ~~_~!:le! B. Pierc~!i.lm Enters. i
Inc., 589 S~2Cl489 (Tex. eiV. A:pp.-TexarRana 1979, wnt rerel n.r.e.); JUSflCe v. Belo I

------.-----Broaaca7jtingCorp-:,-47ZF:-Supp:-1~S(N-:-D~Tex:_1979);_Kttomey(Jeh-eralL>pintolIs-JM~229--------------i
(1984); H-917 (1976); Open Records DecisionNo. 272 (1981). Thus, because the submitted 1
information is related to a deceased individual, we conclude that the city may not withhold

=:=--=~:~_·:::-=--:-==any:=:of=the:::infonnation::::at~-::issue=under-:::::seeJi0n=5§1:.:1Q-l=0f=the=G.0Yemment:::=-G()d~-=:in-=:::::--=:=_-=::--=-=:::~-~-=:::-=-=::::

cQnjllnJ;tiQ11wi thQQJ1Eitimtigllill Qr. QQmmQ!1.-1gLW.Rr!v~.gy. __._ 1\§ th~city .claiITl~ no other
exception to disclosure, all of the submitted information must be released.

-- ~ -- --- _Tl1isJetterrulingjsJimitedtoJhe.partkulau.ecQrds.atissJJeinlhis r~(:ll..l~sLa_ndlimite.dJQJhe.

facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govenunental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in .
TravlsCountywithlh 30 calendar days: -Id.§ 552.324(b):In order to getthe full benefitof .
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body -to release all or part of the requested
infonnation, the governmental body is responsible tor taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).
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Please remember that under the Act the release of infonnation triggers certain procedures
for costs..and chargestQ thexequestQ{.. Ifrec:oTcls ar~J~JeCl~egj1199rl1Pl!e:t11gejyi!l1thtsl1lIi}lg,

be sure that all charges for the infonnation are at or below the legal amounts. Questions or
f-- -----'c_omplaints_ab_o_uLoYer-charging must be directed to Hadassah Schloss at the Office of the

Attorney General at (512) 475-2497.

------------- ~ ---~---If-the-g-bVertimefital" body; -the-requestor, --or-any other--person- has-qllestions---orc-onunents
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days

- - - --- -- ofthedate~ofthis ruling. - -- ---- - ---- - --- -------

Ja: es W. Morris, III
Assistant Attorney General
Open Records Division

JWM/jh

Ref: ID# 322922

Ene: Submitted documents

c: Ms. Jocelyne Graviano
8568 Warren Parkway Apartment 733
Frisco, Texas 75034
(w/o enclosures)
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