" GREG ABBOTT

September 26, 2008

Mr. Ronald J. Bounds
Assistant City Attorney

City of Corpus Christi

P.O. Box 9277

Corpus Christi, Texas 78469

- OR2008-13236

Dear Mr. Bounds:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 322914, ’

The Corpus Christi Police Department (the “department”) received a request for several
categories of information pertaining to-a named former officer. You state that you have
released some of the information to the requestor. You indicate that you are withholding
social security numbers pursuant to section 552.147 of the Government Code.! You claim
that portions of the submitted information are excepted from disclosure under
sections 552.101, 552.102, and 552.103 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

Initially, we address the requestor’s assertion that the department failed to meet its
obligations under section 552.301 of the Government Code. Section 552.301 prescribes the
procedures that a governmental body must follow in asking this office to decide whether
requested information is excepted from public disclosure. Section 552.301(b) requires that
a governmental body ask for a decision from this office and state which exceptions apply to
the requested information by the tenth business day after receiving the request. Gov’t Code
§ 552.301(b). Section 552.301(e) requires a governmental body to submit to this office, not
later than the fifteen-business-day deadline after the date of its receipt of the request, (1)

-1Section 552.147(b) of the Government Code authorizes a governmental body to redact a living
person’s social security number from public release without the necessity of requesting a decision from this
office under the Act. ‘ '
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written comments stating why the governmental body’s claimed exceptions apply to the
information that it seeks to withhold; (2) a copy of the request for information; (3) a signed
statement of the date on which the governmental body received the request or
evidence sufficient to establish that date; and (4) the specific information that the
governmental body seeks to withhold or representative samples if the information is
voluminous. See id. § 552.301(e)(1)(A)-(D). You inform us that the department received
the request for information on July 9, 2008; therefore, the department’s deadlines under
subsections 552.301(b) and 552.301(e) were July 23 and July 30, respectively. Accordingly,
we find that the department fully complied with section 552.301 of the Government Code.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. This section encompasses information made confidential by other
statutes. Access to medical records is governed by the Medical Practice Act (“MPA”),
chapter 159 of the Occupations Code. Section 159.002 of the Occupations Code provides
in pertinent part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code §§ 159.002(b), (c). This office has concluded that the protection afforded by

section 159.002 extends only to records created by either a physician or someone under the

supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343

(1982). Further, information that is subject to the MPA also includes information that was
obtained from medical records. See Occ. Code. § 159.002(a), (b), (c); see also Open

Records Decision No. 598 (1991). '

Medical records must be released upon the governmental body’s receipt of the patient’s
signed, written consent, provided that the consent specifies (1) the information to be covered
by the release, (2) reasons or purposes for the release, and (3) the person to whom the
information is to be released. See Occ. Code §§ 159.004, .005. Section 159.002(c) also
requires that any subsequent release of medical records be consistent with the purposes for
which the governmental body obtained the records. See Open Records Decision No. 565 at7
(1990). We have marked the medical records that are subject to the MPA. The department
may only disclose these records in accordance with the MPA.

Section 552.101 also encompasses section 143.089 of the Local Government Code. You
state that the City of Corpus Christi (the “city”) is a civil service city under chapter 143 of
the Local Government Code. Section 143.089 contemplates two different types of personnel
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- files: a police officer’s civil service file that the civil service director is required to maintain,

and an internal file that the police department may maintain for its own use. Local Gov’t
Code § 143.089(a), (g). In cases in which a police department investigates a police officer’s
misconduct and takes disciplinary action against an officer, it is required by
section 143.089(a)(2) to place all investigatory records relating to the investigation and
disciplinary action, including background documents such as complaints, witness statements,
and documents of like nature from individuals who were not in a supervisory capacity, in the
police officer’s civil service file maintained under section 143.089(a).2 Abbott v. City of
Corpus Christi, 109 SSW.3d 113, 122 (Tex. App.—Austin 2003, no pet.). All investigatory
materials in a case resulting in disciplinary action are “from the employing department”
when they are held by or in possession of the department because of its investigation into a
police officer’s misconduct, and the department must forward them to the civil service
commission for placement in the civil service personnel file. Zd. Such records are subject
to release under the Act. See Local Gov’t Code § 143.089(f); Open Records Decision
No. 562 at 6 (1990). However, information maintained in a police department’s internal file
pursuant to section 143.089(g) is confidential and must not be released. City of San Antonio
v. Texas Attorney Gen., 851 S.W.2d 946, 949 (Tex.App.—Austin 1993, writ denied).

You inform us that a portion of the submitted information, which you have marked, is «
contained in the city police department’s internal personnel file of the named former officer
and that this information is maintained under section 143.089(g). Based on your
representations and our review of the information at issue, we agree that the information you
have marked is confidential under section 143.089(g) of the Local Government Code and
must be withheld under section 552.101 of the Government Code.’

Section 552.101 also encompasses the doctrine of common-law privacy. Section 552.102(a)
of the Government Code excepts from public disclosure “information in a personnel file, the
disclosure of which would constitute a clearly unwarranted invasion of personal privacy [.]”
Id. § 552.102(a). Section 552.102 is applicable to information that relates to public officials
and employees. See Open Records Decision No. 327 at 2 (1982) (anything relating to
employee’s employment and its terms constitutes information relevant to person’s
employment relationship and is part of employee's personnel file). The privacy analysis
under section 552.102(a) is the same- as the common-law privacy standard
under section 552.101. See Hubert v. Harte-Hanks Tex. Newspapers, Inc., 652
S.W.2d 546, 549-51 (Tex. App.—Austin 1983, writ ref’d n.r.e.) (addressing statutory
predecessor). We will therefore consider the applicability of common-law privacy under
section 552.101 together with your claim regarding section 552.102.

Chapter 143 prescribes the following types of disciplinary actions: removal, suspension, demotion,
and uncompensated duty. See Local Gov’t Code §§ 143.051-143.055.

3Section 143.089(g) requires a police or fire department that receives a request for information
maintained in a file under section 143.089(g) to refer that person to the civil service director or the director’s
designee.
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Common-law privacy protects information that (1) contains highly intimate or embarrassing
facts the publication of which would be highly objectionable to a reasonable person and (2)
is not of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). Information pertaining to the work conduct and job
performance of public employees is subject to a legitimate public interest and therefore
generally not protected from disclosure under common-law privacy. See Open Records
Decision Nos. 470 (1987) (public employee’s job performance does not generally constitute
employee's private affairs), 455 (1987) (public employee’s job performance or abilities
generally not protected by privacy), 444 (1986) (public has legitimate interest in knowing
reasons for dismissal, demotion, promotion, or resignation of public employee), 423 at 2
(1984) (scope of public employee privacy is narrow).

In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—El Paso 1992, writ denied), the court
addressed the applicability of the common-law privacy doctrine to files of an investigation
of allegations of sexual harassment. The investigation files in Ellen contained individual
witness statements, an affidavit by the individual accused of the misconduct responding to
the allegations, and conclusions of the board of inquiry that conducted the investigation.
Ellen, 840 S.W.2d at 525. The court ordered the release of the affidavit of the person under
investigation and the conclusions of the board of inquiry, stating that the public’s interest
was sufficiently served by the disclosure of such documents. Id. In concluding, the Ellen
court held that “the public did not possess a legitimate interest in the identities of the
individual witnesses, nor the details of their personal statements beyond what is contained
in the documents that have been ordered released.” Id.

When there is an adequate summary of a sexual harassment investigation, the summary must
be released along with the statement of the accused, but the identities of the victims and
witnesses must be redacted and their detailed statements withheld from disclosure.
However, when no adequate summary exists, detailed statements regarding the allegations
must be released, but the identities of witnesses and victims must still be redacted from the
statements. In either case, the identity of the individual accused of sexual harassment is not
protected from public disclosure. Common-law privacy does not protect information about
a public employee’s alleged misconduct on the job or complaints made about a public
employee’s job performance. See Open Records Decision Nos. 438 (1986), 405 (1983), 230
(1979), 219 (1978).

The submitted information contains an investigative file pertaining to alleged sexual
harassment. This information includes, among other things, an adequate summary of the
investigation and a statement of the accused. The summary and statement of the accused,
which we have marked for release, are thus not confidential; however, information within
the summary and statement identifying the victim, which we have marked, is confidential
under common-law privacy and must be withheld pursuant to section 552.101 of the
Government Code. See Ellen, 840 S.W.2d at 525. Thus, with the exception of the summary
and statements of the accused, the department must withhold the investigative file under
section 552.101 in conjunction with common-law privacy and Ellen. The department must
also withhold under section 552.101 in conjunction with common-law privacy and Ellen the
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information we have marked in the summary and statement of the accused that identifies the
victim.

Section 552.103 of the Government Code provides as follows:

. (a) Information is excepted from [required public disclosure] if it is7
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably
anticipated on the date that the requestor applies to the officer for public
information for access to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation was
pending or reasonably anticipated on the date the governmental body received the request
for information, and (2) the information at issue is related to that litigation. Univ. of Tex.
Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no pet.);
Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984,
writ ref’d n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must
meet both prongs of this test for information to be excepted under section 552.103(a).

You inform us that the remaining submitted information relates to a pending lawsuit in
which the city is a party. You state, and provide documentation showing, that prior to the
department’s receipt of this request, a lawsuit styled Garcia v. City of Corpus Christi,
No. 06-CV-001018, was filed and pending in the United States District Court for the
Southern District of Texas, Corpus Christi Division. You state that the information at issue
is related to this pending lawsuit. Based on your representations, the submitted
- documentation, and our review of the information, we find that litigation was pending when -
the department received this request for information and that the information at issue is
related to the pending litigation for the purposes of section 552.103. Therefore, the
department may generally withhold the -remaining submitted information under
section 552.103 of the Government Code, with the following exception.*

“The applicability of section 552.103(a) ends once the litigation has concluded. See Attomey General
Opinion MW-575 (1982); see also Open Records Decision No. 350 (1982).
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We note that the information includes documents to which the opposing party in the pending
litigation appears to have had access. Once the information at issue has been obtained by
all parties to the pending litigation through discovery or otherwise, no section 552.103(a)
interest exists with respect to the information. See Open Records Decision Nos. 349
(1982), 320 (1982). Thus, any submitted information that has either been obtained from or
provided to all other parties in the pending litigation is not excepted from disclosure under
section 552.103(a) and must be disclosed. We have marked the information which the
opposing party in the pending litigation has apparently seen

We will now address the information which the opposing party in the pending litigation has
apparently seen. The information at issue includes information protected by common-law
privacy, which is encompassed by section 552.101 of the Government Code. This office has
found that the following types of information are excepted from required public disclosure
under common-law privacy: some kinds of medical information or information indicating
disabilities or specific illnesses, see Open Records Decision Nos. 470 (1987) (illness from
severe emotional and job-related stress), 455 (1987) (prescription drugs, illnesses,
operations, and physical handicaps), and personal financial information not relating to the
financial transaction between an individual and a governmental body, see Open Records
Decision Nos. 600 (1992), 545 (1990). We have marked the information that the department
must withhold under section 552.101 in conjunction with common-law privacy..

Section 552.117(a)(2) excepts from public disclosure the current and former home address

and telephone number, social security number, and the family member information of a - -

peace officer regardless of whether the peace officer made an election under section 552.024
or 552.1175 of the Government Code.’ In this case, the named former officer is no longer
employed by the department. If the named former officer remains a licensed peace officer
as defined by article 2.12 of the Code of Criminal Procedure, the department must withhold
the personal information you have marked, as well as the additional information we have
marked, under section 552.117(a)(2) of the Government Code. ‘

If the named former officer is no longer a peace officer,- some of his personal
information may be excepted under section 552.117(a)(1) of the Government Code.
Section 552.117(a)(1) excepts from disclosure the home addresses and telephone numbers,
social security numbers, and family member information of current or former officials or
employees of a governmental body who request that this information be kept confidential
under section 552.024 of the Government Code. Whether a particular piece of information
is protected by section 552.117(a)(1) must be determined at the time the request for it is
made. See Open Records Decision No. 530 at 5 (1989). We note that the named former
officer timely elected confidentiality for his home address and telephone number under
section 552.024.  Thus, the department must withhold this information under
section 552.117(a)(1) of the Government Code regardless of whether the individual is still
a licensed peace officer. We note, however, that if the named former officer is no longer a

Section 552.117(a)(2) applies to peace officers as defined by article 2.12 of the Code of Criminal
Procedure.
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peace officer, the department may not withhold his family member information under
section 552.117(a)(1) of the Government Code.

Section 552.130 of the Government Code excepts from disclosure information that “relates
to...a motor vehicle operator’s or driver’s license or permit issued by an agency of this
state.” Gov’t Code § 552.130(a)(1). Accordingly, the department must withhold the Texas
driver’s license information you have marked under section 552.130 of the Government
Code.

Finally, section 552.136 of the Government Code provides that “[n]otwithstanding any other
provision of this chapter, a credit card, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a governmental body is confidential.” Id.
§ 552.136. Accordingly, the department must withhold the bank account and 1out1ng
numbers you have marked under section 552.136 of the Government Code.

In summary, the department may only release the medical records we have marked in
accordance with the MPA. The department must withhold the information you have marked
under section 552.101 of the Government Code in conjunction with section 143.089(g) of
the Local Government Code. With the exception of the summary and statement of'the
accused, which we have marked for release, the department must withhold the investigative
file under section 552.101 of the Government Code in conjunction with common-law
privacy and Ellen. The department must also withhold, based on section 552.101 of the
Government Code and the common-law right to privacy, the marked information in the
summary and statement of the accused that identifies the victim. Except for the information
that the opposing party in the pending litigation has apparently seen, which we have marked,
the department may withhold the remaining submitted information under section 552.103
of the Government Code. With respect to the information that the opposing party in the
-pending litigation has apparently seen: (1) the department must withhold the information
we have marked under section 552.101 of the Government Code in conjunction with
common-law privacy; (2) if the named former officer remains a licensed peace officer as
defined by article 2.12 of the Code of Criminal Procedure, the department must withhold the
personal information you have marked, as well as the additional information we have
marked, under section 552.117(a)(2) of the Government Code; (3) if the named former
- officer is no longer a peace officer, the department must withhold his home address and
telephone number under section 552.117(a)(1) of the Government Code; (4) the department
must withhold the Texas driver’s .license information you have marked under
section 552.130 of the Government Code; and (5) the department must withhold the bank
account and routing numbers you have marked under section 552.136 of the Government
Code. The remaining information must be released. -

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
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from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Bill Dobie
Assistant Attorney General
Open Records Division

WiD/jh
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Ref: ID#322914
Enc. Submitted documents

c: Mr. Bruce A. Olson
231 Oleander Avenue
Corpus Christi, Texas 78404
(w/o enclosures)




