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Ms. Pamela Smith
Assistant General Counsel
Texas Department of Public Safety

-P:O.-Box 4087 -~~-----~~-------- -~-------~~----------~-------~-------~~--- -----

Austin, Texas 78773-0001

0R2008-13288

Dear Ms. Smith:

_you~askwhetheLc_ertainjnfQrmatiQn_issubj~-ctto--req:uiredpjJ.bJic dis~LQsJlrLund_eJ:Jh.e

Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 32308i

The Texas Department of Public Safety (the "department") received two requests for
information related to an investigation ofAstro Village Gun Range and a named individual.
You claimthat the requested information is excepted from disclosure under sections 552.101
and 552.108 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information.

Section 552.108(a) ofthe Government Code excepts from ,disclosure "[i]nformation held by
a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime ... if release of the information would interfere with the detection,
investigation, or prosecution ofcrime." Gov't Code § 552.108(a)(I). A governmental body
claiming section 552.108(a)(1) must reasonably explain how and why the release of the
requested information would interfere with law enforcement. See id. § 552.301(e)(1)(A);
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state that the submitted
information relates to a pending investigation by the department. We note, however, that
section 552.108 generally is not applicable to an investigation that did not result in a criminal

, investigation or prosecution. See City of Fort Worth v. Cornyn, 86 S.W.3d 320 (Tex.
App.2002, no pet.); Open Records Decision No. 562 at 10 (1990); Morales v. Ellen, 840
S.W.2d 519,525-26 (Tex.Civ.App.-E1 Paso 1992, writ denied) (statutory predecessor not
applicable to internal investigation that did not result in criminal investigation or
prosecution); Open Records Decision No. 350 at 3-4 (1982). The information at issue
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pertains to an administrative investigation conducted by the department regarding the
continued registration of a shooting range. While you assert that "it is possible that the
investigation materials will give rise to the fiHng of criminaf charges against one or more
individuals[,J" you have not demonstrated, and the information at issue does not indicate,
that the investigationresulted, or is likely to result, in a criminal investigation or prosecution.

---- Accordingly-,the--department-rnay-not-withhokl-the-submitted-infoFIIlation-undeF'-------------i
------. _. -----section 552.-108.- ---------------------- - ----- --------------------------- ---

You next contend that the requested information is confidential under section 411.192 ofthe
. GoY_ernmentCQde.1Be.ctiQu 41 L122 gQY~rnsthe1elefls~9fal1il1f9!111~jiolLnlaint<l.il1ecL by__ ..___. _.. _

. -- --- -- -----the-department c011cemlng-the-Ticensureofinaividu-alsto-carryaconceafedl1~in-dgun,-ana-----_·-------- ---

provides as follows:

(aY The department shall disclose to a criminal justice agency infonnation
-- .-- ---contaliled in Its TIlesana recoras-regarariigwl1etlier inamed-individtlilor-

any individual named in a specified list is licensed under this subchapter.
Infonnation on an individual subject to disclosure under this section includes
the individual's name, date of birth, gender, race, and zip code. Except as
otherwise provided by this section and by Section 411.193, all other records
maintained under this subchapter are confidential and are not subj ect to
mandatory disclosure under the open records law, Chapter 552.

(b) An applicant or license holder may be furnished a copy of disclosable
records regarding the applicant or license holder on request and the payment
of a reasonable fee.

(d) This section does not prohibit the department from making public and
distributing to the public at no cost lists of individuals who are certified as qualified
handgun instructors by the department. .

Gov't Code § 41 1. 192(a), (b), (d). You contend that information relating to a registered
shooting range is confidential under section 411.192. You cite to the department's own
regulation, which states, "[a] shooting range which is to be used for instmction or
proficiency demonstration of license applicants must be registered by the owner with the
department as provided by this chapter." 37 T.A.C. § 6.83(b). We note that section 411.192
provides for the confidentiality of information maintained pursuant to subchapter H of
chapter 411. Subchapter H specifically contemplates that the department maintain
information regarding individual applicants for a license to carry a concealed handgun and

'Section 552.101 of the Government Code excepts from disclosure "information considered to be
confidential by law, either constitutional, statutory, or by judicial decision," Gov't Code § 552.101. This
section encompasses infonnation protected by other statutes,
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infonnation regarding certified handgun instructors. See Gov't Code §§ 411.174, 190. We
further note that portions of the submitted infonnation pertain to concealed handgun
licensees. You state that the requestors are not representing a criminal justice agency, nor
are the requestors seeking their own records. Section 411.193 is not applicable because the
requested infonnation does not contain a statistical report. Id. § 411.193 (making statistical--------j

1---- -----report-inchlding-number-of-l-icenses-issuecl,denied,revokecl,or-sllspended-by-:-departm.ent
--- -- -- -----during preceding-monthavailabletopublic}.Basedon your-representations and oUT-review,--

we find that the records we have marked are confidential under section 411.192 of the
Government Code and must be withheld under section 552.101 of the Government Code. I

---Howcy.er,the_departmenthas_uoLe.stablishedJhat itlllgintains its recJ)rQ§J~gaL<ling sh_ootipg____Ii-- -- --~---- ranges pursll~lilt to any sp'eciflc provisionofsl:ibc1iapter H::-tnereJore, wefil:idyou-have-iiot- ~-'-_::-- ----I
established that the submitted information regarding the shooting range at issue is within the
scope of section 411.192 of the Government Code. We therefore conclude that the
department may not withhold the submitted infonnation regarding the shooting range

--pursllantt()sectlon-SS2.ToTof il:ie-Govel1unenTCode Inconjunction witli·sectioii 41T.T92.- -

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
infonnation that (1) contains highly intimate or embarrassing facts the publication ofwhich
would be highly objectionable to a reasonable person and (2) is not oflegitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976).
The types ofinfonnation considered intimate and embarrassing by the Texas Supreme Court

-- --- -inlndustr-ial-Foundation-included infonnation-relatingto-sexuaLassault,-pregnanq,r,-mentaL __ _ __ _
or physical abuse in the workplace, illegitimate .children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. In addition, this office
has found that medical infonnation or infonnation indicating disabilities or specific illnesses
is excepted from required public disclosure under common-law privacy. See Open Records
Decision Nos. 470 (1987) (illness from severe emotional andjob-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps). We find that a portion
of the submitted infonnation is intimate and embarrassing and of no legitimate public_
interest. We have marked the infonnation that the department must withhold under
section 552.101 of the Government Code in conjunction with common-law privacy.

In summary, we have marked infonnation pertaining to concealed handgun1icensees that is
confidential under section 411.192 of the Government Code and must be withheld under
section 552.101 of the Government Code. We have also marked the infonnation that the
depaliment must withhold under section 552.101 of the Government Code in conjunction
with common-law privacy. The remainder of the submitted infonnation must be released
to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
deternlination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
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from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In orcler to get the full benefit of i
such a challenge, the gove111mental body must file suit within 10 calendar days. I

--------~d---,--~v~~~~~;~~~~~~~d~e~::t~:::;~;~:;t~~i~:t~~:~b:~~l~:e-s~~~~:~::~~~:~~~~a~o~~-e-------11
-- -general-have the -right to -file-suit against-the-governmental-body: toenforcethisruling.- J

Id. § 552.321(a). I

__ _ _ ILthis mling_requiresJhe gQvemmentaJbQdy__tQ _l__eleas~~ll_oLPArt _oJthel:recmest~d __ _ __ _
- ---- --- - ---lnforITiation~ thegovernmental bodyls-respc)llsibre-forTaklngtnenextStep-:---Bas-ecfon tne- ---------------

statute, the atto111ey general expects that, upon receiving this ruling, the gove111mental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe

- --- - -- -----CToverl1.menfCoae.rrth6- govenlnlentaI1JodYTails.to -do erie aT these thing~ then the
requestor should report that failure to the atto111ey general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
countyatto111ey. Id. § 552.3215(e).

If this mling requires or permits the gove111mental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental

- - ----------body.-Id.-§-552.32-1(a};-Texas-Dep't-ojRub.-Safety-v.-Gilbreath ,-842-S.W.2d-408,-4JL­
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the infonnation are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the gove111mental body, the requestor, or any other person has questions or comments
about this mling, they may contact our office. Although there is no statutory deadline for
contacting us, the atto111ey general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

/l

L~-~)\ 1~c;r;c:;:.,
Cindy Nettles
Assistant Attorney General
Open Records Division

CN/jh
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Ref: ID# 323087

______---=:-:-:"_C_'------,;::IiUr-::-br:'<:::=:=-=-dCiSc;-:::=-:=u:-:~-=-:-=-sn-ts-------------------- 11

----------§1-0-North-Grange
- Bertram, Texas 78605--------.-------------- -_.--- -- ------1

(w/o enclosures)

_Ms,A11gel~J\1,PQWQly__ _ _ _ _ _ __ _-.-- -------- - - -- Attomeyat Lair ---- --- -- -- ------ ------- - --_.------------ ----- ---------::.:..::-=----~:-=-.~-::.=-:..:.-. -----

211 East Jackson Street
Bumet, Texas 78611
(w/o enclosures)


