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Dear Mr. Gonzalez:

___ Y()ltg~kwheth~ _~~!1ain jnfOL!l1(l:tiollk§ll1Jj~~Lte>. _l"~gl.lil"~cl]J!.1.b1ic_di~~JQ§l.U"~ _l.l!1.cl~:r!I1~

Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 322902. .

The City of Edinburg (the "city") received a request for information pertaining to the
indefinite suspension of the requestor's client from the Edinburg Police Department (the

. "department"). You indicate the city has no information responsive to a portion of the
request. 1 You also indicate the city has released some of the requested information to the
requestor. You claim the submitted information is excepted from disclosure under
section 552.108 ofthe Government Code. We have considered the exception you claim and
reviewed the submitted information.

Initially, we note some of the submitted information may be the .subject of previous
requests for information, in response to which this office issued Open Records Letter
Nos. 2008-10031 (2008) and 2008-08370 (2008). The submitted information includes a
letter from the requestor's client appealing his indefinite suspension. This letter was
previously requested and ruled upon in Open Records Letter No. 2008~10031. In Open

IWe note the Act does not require a governmental body to release information that did not exist at the
time the request for information was received or create new information in response to a request. See Econ.
Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d266 (Tex. Civ. App.-SanAntonio 1978, writdism'd);
Open Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986),362 at 2 (1983).
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Records Letter No. 2008-08370, the city received a request for this officer's civil service
record, and the city submitted to this office information which addressed the findings of an
internal affairs investigation. Because this officer was suspended., it woulclappearsome of I

the internal affairs records submitted for the present request were also responsive to this prior

---~------~;;:::~~~~~a~:~-:~:::~~;:~~o~::~-e~~oC~;I~~~~~C;~;~~:~n~t~:;~;e~~~~s~~~·~~:;:1~~~---------J
------- --officer's-civilservice -file); If-so,-the city- must-comply-withOpen-- Records Letter------ --- --------

Nos. 2008-10031 and 2008-08370 for the information that was at issue in those rulings. See
Open Records Decision No. 673 (2001) (governmental body may rely on prior ruling as a

~ --==_-=-p.leyi~ll~=d~!~!11lin~ti()!l__""l1~gCl )Jh~ ~~c()r~~dJ]:f()rJJ:la!!~n~t i~sue= ~~~p!e-ci~~ly t~es~111~___ _ =_~ __=_ ~
records or information that were previously submitted to this office pursuant to
section 552.301(e)(1)(D); (2) the governmental body which received the request for the
records or information is the same governmental body that previously requested and received
a ruling from the attorney general; (3) the prior_ruling concluded th~t the precise records or
information are or are not excepted from disclosure under the Act; and (4) the law, facts, and
circumstances on which the prior ruling was based have not changed since the issuance of
the ruling). We note some of the submitted information was created after the date the city
received the request for information in Open Records Letter No. 2008-08370. Thus, to the

. extent the submitted information is not the same as the information previously ruled upon,
we will address your arguments.

~ ~~~~-- Section-552~108-ofthe-Government-eode providesin-pertinent-part:

(a) Information held by a law enforcement agency or prosecutor that deals·
with the detection, investigation, or prosecution of crime is excepted from
[required public disclosure] if:

(1) release of the information would interfere with the detection,
investigation, or prosecution of crime;

(2) it is information that the deals with the detection, investigation,
or prosecution of crime only in relation to an investigation that did
not result in conviction or deferred adjudication;

(b) An internal record or notation ofa law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from [required public disclosure] if:

(1) release ofthe internal record or notation would interfere with law
enforcement or prosecution[.]

-------
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Gov't Code § 552.108(a)-(b). Section 552.108(a)(1) protects information, the release of
which would interfere with a particular pending criminal investigation or prosecution, while
section 552.1 08(b)(1) encompasses internal law enforcement and prosecution records, the
release of which would interfere with on-going law enforcement and prosecution efforts in I

--------~~~~~~~ei~r~;~:a~~~~:~t:~~i;;~·r:~:;:~~~i:~~~::a~~l:o~::s~~::~~~i:~:~~:;-~~;€:€:--------11
----. --- ---- --adjudication.---A-govemmental-body- that--claimsan- exception-to- disclosure-under-- ---. -- ----- --------

section 552.108 must reasonably explain how and why this exception is applicable to the
information that the governmental body seeks to withhold. See id. § 552.301(e)(1)(A); Ex

- __parte Pzuitt,55J _S.R.2d_1D6(Iex._1977). The submitted inf9rmatiQnrelatesJ.o em internaL
affarrsinvesti£atlonc:oncein.rng tl1erequesfor'scfienCWeii6tesection-5)2~1-08:is genenillY·
not applicable to information relating to an administrative investigation that did not result
in a criminal investigation or prosecution. See Morales v. Ellen, 840 S.W.2d 519,525-26
(Tex. Civ. App.-El Paso 1992, writ denied) (statutory predecessor to section 552.108 not
applicable to-internal -investigation that did not result in criminal investigation or
prosecution); see also Open Records Decision No. 350 at 3-4 (1982). Upon review, we find
you have failed to demonstrate, and the submitted letter from the department's police chief
does not indicate, this internal affairs investigation resulted in a criminal investigation or
prosecution. We therefore conclude the city may not withhold any of the submitted
information under section 552.108 of the Government Code.

----we--note-some-of-the-submitted-information-is-confidential-and--must-be-withh€ldfrom-- ­
disclosure pursuant to section 552.101 of the Government Code. Section 552.101 of the
Government Code excepts from disclosure "information considered to be confidential by
law, either constitutional, statutory, or by judicial decision."2 Gov't Code § 552.101. This
section encompasses section 1703.306 ofthe Occupations Code, which provides as follows:

(a) A polygraph examiner, trainee, or employee ofa polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a polygraph
examination to another person other than:

(1) the examinee or any other person specifically designated in
writing by the examinee;

(2) the person that requested the examination;

2The Office ofthe Attorney General will raise mandatory exceptions on behalfofagovernmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987),470
(1987).



Mr. Ricardo Gonzalez - Page 4

(3) a member, or the member's agent, ofa governmental agency that
licenses a polygraph examiner or supervises or controls a polygraph
examiner's activities;

(4) another polygraph examiner in private consultation; or

--- ---------ESj-any-other-person-required-by-dueprocess-of-Iaw.-----------------.-

'(b) The [Polygraph Examiners] Board or any other governmental agency that
-__acquiresjnformation from a_p_Qlygraphj;~xaminalLQrL1.l.lld~I_thi~s_e_ctiolL~halL_
····-l11-aintain-the-conficlentiaIiiY ofiIle-infolina:tlon.. --------- - -- ---- ----- ------------- ------

(c) A polygraph examiner to whom information acquired from a polygraph
examination is disclosed under Subsection (a)(4) may not disclose the
information except as providecl.bythissection. ' - -. -'--- .. --

Occ. Code § 1703.306. Section 1703.306(a) makes the submitted information acquired from
polygraph examinations confidential. We note a portion ofthe information at issue consists
ofthe polygraph examination information ofthe requestor's client, and the city has released
this information to the req:uestor. The city has the discretion to release the officer's
polygraph information pursuant to section 1703.306(a)(1). See Open Records Decision

--No.-48-1-at-9 (-l98-7}{predeeessor-to-seetion-H03-;-3 06-permits, -but--does-not-require,- .- ­
examination results to be disclosed to examinees). However, the city must withhold the
remaining polygraph information, whichwe have marked, thatpertains to an individual other
than the requestor's client under section 552.101 in conjunction with section 1703.306 ofthe
Occupations Code.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that (1) contains highly intimate or embarrassing facts, the publication ofwhich
would be highly objectionable to a reasonable person and (2) is not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id. at 681-82. This office has found common-law privacy applies to the identifying
information of juvenile offenders. See Open Records Decision No. 384 (1983); cf Fam.
Code § 58.007. Thus, the city must withhold the identifying information of the juvenile
offender that we have marked under section 552.101 in conjunction with common-law
privacy.

We also note some of the submitted information is subject to section 552.130 of the
Government Code, which excepts from disclosure information that relates to a motor vehicle
title or registration issued by an agency of this state. Gov't Code § 552.130(a)(1)-(2).
Therefore, the city must withhold the Texas license plate numbers we have marked under
section 552.130 of the Government Code.

----'--- -------------_._-------- ._--
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The remaining submitted information also contains a bank account number. Section 552.136
of the Government Code states that "[n]otwithstanding any other provision of this chapter,
a credit card, debit card, charge card, or access devic~ number that is collected, assembled,
or maintained by or for a governmental body is confidential." Id. § 552.136(b). An access
device number is one that may be used to (1) obtain money, goods, services, or another thi'-n-g----------;,

------·-of-value,-or-(2+-initiatea-transfer-of-funds-other-than-a-transfer-originated-sole1y-by-paper f

-- --- -- -----instrument-,and-includesanaccount-number-.-Id,-§-552.136(a). --Accordingl:y,-thecity-must- --- -I
withhold the account number we have marked under section 552.136 of the Government I

Code.
i

______ - - - - __ - - - - - - - I----.rinally:wenoteaportIonofihe-reill-ain.Ing-[nformatl0nmaY-beexceptet(fr~~dl;~l~stre---=~ ------ ~-~~=~j

under section 552.117 of the Government Code. Section 552.117(a)(2) excepts from I
disclosure the home addre.s..s, hO.m.e t.e.lePho.n..e num.b.. er..,.. s.oc.ial sec.u.. r.ity num.b.er,. and. family I
member information of a peace officer, as defined by article 2.12 of the Code of Criminal
Procedure. -See id. § 552.117(ay(2); Open Records Decision No. 622 (1994). In this case, I

it is unclear whether the individuals whose personal information is at issue are licensed peace i
officers as defined by article 2.12 of the Code of Criminal Procedure. To the extent the i

lindividuals at issue are licensed peace officers as defined by article 2.12, the city must
withhold the personal information we have marked pursuant to section 552.117(a)(2) ofthe
Government Code.

-,-,-!f-these-individuals-are-nolonger-peaee-offieers,-then-theil'-personal-infol'mation-may-be--­
excepted under section 552.117(a)(1) of the Government Code. Section 552.117(a)(1)
excepts from disclosure the home addresses and telephone numbers, social security numbers,
and family member information of current or former officials or employees of a
governmental body. who request that this information be kept confidential under
section 552.024 ofthe Government Code. Gov'tCode § 552.117(a)(1). Whetheraparticular
piece of information is protected by section 552.117 must be determined at the time the
request for it is made. See Open Records Decision No. 530 at 5 (1989). The city may only
withhold information under section 552.117(a)(1) if the individuals at issue elected
confidentiality under section 552.024 prior to the date on which the request for this
information was made. Ifthe individuals timely elected, the city must withhold the personal
information we have marked under section 552.117(a)(1). The city may not withhold this
information under section 552.117(a)(l), however, ifthese individuals did not make timely
elections to keep their information confidential.3

3We note the requestor in this instance has a special right ofaccess to his client's personal information
under section 552.023 of the Government Code. See Gov't Code § 552.023(b) (governmental body may not
deny access to person or person's authorized representative to whom information relates on grounds that
information is considered confidential under privacy principles). Thus, should the city receive anotherrequest
for these same records from a person who would not have a special right of access to the private information,
the city should resubmit this same information and request another ruling from this office. See id. §§
552.301(a), .302.
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In summary, to the extent the pertinent facts and circumstances have not changed since the
issuance of these rulings, the city must comply with Open Records Letter Nos. 2008-10031
and. 2008=08370 for the infonnation that was at issue in those rulings. The city must
withhold the information we have marked,under section 552.101 of the Government Code
in conjunction with section 1703.306(a)(1) oflhe Occupations COGe anG common-l-aw----------1,

--~-------privaey-.-'Fhe-eity-must-also-withhold-the-infermation-we-hav€--marked-under ~

------- ---- ~~ --sections-52>2.-1-3 0 and-$2>2.-l-:3 6-of-the-Government- Code.--If-the-indi:vidualsto-whom- the-- --- - - -I
marked personal information pertains are licensed peace officers as defined by article 2.12 I'

of the Code of Criminal Procedure, the city must withhold this information pursuant to
--- __section552.1L'Z(a)(2}QftheLGQY~:rnment CQd~,lfth~_s_e indivi_duals arenotpyaceQffi.cer~, __ I
- --- - -- - -- -------1:henthe~citYmust wlt1ilioIdthemarkecCpersonanrifcn1llaf[onilliaerse6troii-S)2~n 7(a)(TfOf----- -- -------1

the Government Code ifthe individuals timely elected confidentiality under section 552.024
of the Government Code. The remaining submitted information must be 'released to the
request()r.~_

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous

.determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited

----from-asking-theattomey-general-to-reeonsiEler-this-ruling.-Gev-'t-CoEle§ S52.~01{f}.If-the-- -~ -~­

governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552,32l(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,

4The remaining information contains social security numbers, Section 552.147(b) ofthe Government
Code authorizes a governmental body to redact a living person's social security number from public release'
without the necessity of requesting a decision from this office under the Act. The requestor has a right,
however, to his client's social security number. See generally Gov't Code § 552.023(b).



toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).
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If this ruling requires or permits the governmental body to withhold all or some of the I
-------r-eq-u-e-st.,---ea-inforrriation, tEe requestor can cillillenge lliafOecision oy suing1l:le governmental i

~~~~~ body-.-Id.-§-5$2.~2-l(a);-T'exCls-Dep-'t-()f-Pub.-$Clfety-v.-Gilb~eClth,-842--S.-W.2d-408,-4L1---~--~-

----- ---{Tex.-App.=Austinl-992, nowrit).-- --- ---------_ - ----------------------- -------- __I

Please remember that under the Act the release ofinformation triggers certainprocedures for
___ ~Qstsanclcharg~stotl1e requestpr. IfrecQ.rds are released iIlcompliapce,vvith!his~uling,be
---------- -- ----suretl1iita.1Tcharge,sI6J:tne -irifo-rmaficinare-aC6roelowl:he-legar-amouiifs~-Qtie-stio-n8-0-r

complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other-person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincere.ly,

-------- ---~-.-~.-l4l---
Katherine M. Kroll
Assistant Attorney General
Open Records Division

KMK/eeg

Ref: ID# 322902

Enc. Submitted documents

c: Mr. Carlos E. Hernandez, Jr.
The Law Offices of Carlos E. Hernandez, Jr. P.C.
101 North 10th Avenue
Edinburg, Texas 78541
(w/o enclosures)


