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P.O. Box 1431
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OR2008-13454

Dear Mr. Hegglund:

You ask whether certain information is subject to required public disclosure .under the
Public Information Act (the "Act"); chapter 552 ofthe Government Code. Your request was
assigned ID# 323265.

The Wichita Falls Police Department (the "department") received a request for police reports
pertaining to three named individuals and an address over a specified time period. You state
that some ofthe information has already been released to the requestor. You claim that the
submitted information is excepted from disclosure under section 552.108 ofthe Government
Code. We have considered the exception you claim and reviewed the submitted information.

Initially, we must address the department's procedural obligations under the Act.
Section 552.301 describes the procedural obligations placed on a governmental body that
receives a written request for information that it wishes to withhold. Pursuant to
section 552.301(b), the govermnental body must ask for the attorney general's decision and
state the exceptions that apply within ten business days after receiving the request. See Gov't
Code § 552.301(a), (b). You state that the department received the original request for
information on July 8,2008. However, you did not request a ruling from this office or state
the exceptions you think apply until July 25, 2008. Consequently, we find that the
department failed to comply with the procedural requirements of section 552.301 in
requesting this decision from our office.
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Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the procedural requirements ofsection 552.301 results in the legal presumption
that the requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See Gov't
Code § 552.302; Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.
Austin 1990, no writ) (governmental body must make compelling demonstration to
overcome presumption of openness pursuant to statutory predecessor to section 552.302);

.. Open R.ec·ords Decision No. 319 (1982). Normally, a compelling interesfis demonstrated
when some other source of law makes the information at issue confidential or third-party

. _ jnter~.st~Jlr.e.at.sta,.ke .. Se§.. Open Records Decision No. 150 at 2 (1977). Although you raise
- - - _. ----- -. --_.- .. _",------- _._.._._. - -_.- ---- _.._- -------- --"_ __ .. ~_.~--- --'---"._.._-- - -_ .•_ _--",_.

section 552.1 08 of the Government Code, section 552.108 is a discretionary exception to
disclosure that protects a governmental body's interests and may be waived by the
governmental body. See Open Records Decision No. 177 (1977) (governmental body may
waive statutory predecessor to section 552.108 ); see also Open Records Decision No. 665
at 2 n.5 (2000) (discretionary exceptions generally). Therefore, the department may not
withhold any ofthe submitted information under section 552.108 ofthe Government Code.
However, sections 552.101 and 552.130 of the Government Code can provide compelling
reasons to overcome this presumption; therefore, we will consider whether these sections
require the department to withhold the submitted information. 1

Section 552.101 of the Government Code excepts from disclosure "information considered
to be confidential by· law, either constitutional,statutory; or by judicial decision;" Gov't
Code § 552.101. This section encompasses the doctrine of common-law privacy, which
protects information that (1) contains highly intimate or embarrassing facts the publication
of which would be highly objectionable to a reasonably person and (2) is not oflegitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be satisfied. Id. at 681-82. A compilation of an individual's criminal history is
highly embarrassing information, the publication ofwhich would be highly objectionable to
a reasonable person. Cf Us. Dep't ofJustice v. Reporters Comm. For Freedom of the
Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual's privacy
interest, court recognized distinction between public records found in courthouse files and
local police stations and compiled summary of information and noted that individual has
significant privacy interest in compilation ofone's criminal history). Furthermore, we find
that a compilation ofaprivate citizen's criminal history is generally not oflegitimate concern
to the public. The present request seeks all police reports involving any of three named
individuals. We find this request for unspecified law enforcement records implicates the
named individuals' right to privacy. Therefore, to the extent the department maintains law
enforcement records depicting the named individuals as suspects, arrestees, or criminal

IThe Office of the Attorney General will raise mandatory exceptions on behalf of a governmental
body, but ordinarily not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).
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defendants, the department must withhold such information under section 552.101 in
conjunction with common-law privacy. We note that you have submitted records that do not
list any of the named individuals as suspects, arrestees, or criminal defendants. These
documents do not implicate privEl.cy interests, and therefore may not be withheld under
section 552.101 in conjunction with common-law privacy.

Section 552.101 also encompasses information made confidential by chapter 550 of the
Tr~U1sportationCode.Tf1erernainlngil1f6rIi1.ation~contains 'a ST-3 accident report form that
was completed pursuant to chapter 550 of the Transportation Code. See Transp. Code
§550.064 (officer'saccidentrel1QJi).~S~e~tioll~_i5Q.Q{i5(b}state~tl.1~Le2C£epj:~a~ pr()vided)y
subsection (c), accident reports are privileged and confidential. Section 550.065(c)(4)
provides for the release of accident reports to a person who provides two of the following
tlu'ee pieces of information: (1) date ofthe accident; (2) name ofany person involved in the
accident; and (3) specific locationofthe accident. Id. §550.065(c)(4). Under this provision,
the Texas Department ofTransportation or another governmental entity is required to release
a copy of an accident report to a person who provides the agency with two or more pieces
of information specified by the statute. Id. The requestor has not provided the department
with two ofthe three pieces ofinformation; thus, the department must withhold the accident
report under section 550.065(b).

We note that the remaining documents contain information subject to section 552.130 ofthe
GoVerriniel1tC6de. Section 552~13oexceptsfrotn disclosure "information [that] relatesto ...
a motor vehicle operator's or driver's license or permit issued by an agency of this state [or]
a motor vehicle title or registration issued by an agency ofthis state." Gov't Code § 552.130.
Accordingly, the department must withhold the Texas motor vehicle record information we
have marked under section 552.130 of the Government Code.

In summary, the department must withhold (1) any criminal records where any ofthe named
individuals are listed as suspects, arrestees, or criminal defendants, to the extent they exist,
under common-law privacy as encompassed by section 552.101 of the Government Code,
(2) the ST-3 accident report pursuant to section 552.101 of the Government Code in
conjunction with section 550.065(b) of the Transportation Code, and (3) the Texas motor
vehicle record information we have marked under section 552.130 ofthe Government Code.
The remaining information must be released.

This letter ruling is limited to the particular records atissue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govermnental body and of the requestor. For example, goverrunental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental bOdy wants to challenge this ruling, the governmental body must file suit in
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Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the govermnental body does not file suit over this ruling and the
governmental bo_dy does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

Iftllis ruling-l:equii'es the -govermnentalbodyto release all orpait of the requested
infonnation, the govermnental body is responsible for taking the next step. Based on the

_________i>t~t1Jt~,Jhe_llttQJILey-gell~rCll e2Cm?~ts tha!, llPOIl!~~_~iyigg th!s_f1l1illg,th~ go~~r~enta1 ~o~y .
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408,411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release ofinformation triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
AttorneyGeneral at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us" the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

sinc;K~
Matt Entsminger
Assistant Attorney General
Open Records Division

MRE/jb
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Ref: ID# 323265

Enc. Submitted documents

c: Ms. Beth Bailey
Office of the Public Defender
CountyCoUlihouse Annex

- 60-0 ScotfStreet
Wichita Falls, Texas 76301
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