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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

October 2, 2008

Ms. Cathie Childs
-- - ---- ---t\:ssistant-eity-A:ttorney----- ------------------------------------------------------- ----- ----I

City of Austin Law Department
P.O. Box 1088

-----------Austiil,Texas78707:r088

OR2008-13554

Dear Ms. Childs:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 323359.

The Austin Police Department (the "department") received two requests for information
--- pertainingto a specifiedcase,includingvideorecordings.. You statethaUhe majority-ofthe

requested information will be released to the requestors. Although the department takes no
position on the release ofthe requested video recordings, you explain that they may contain
proprietary information subject to exception under the Act. Accordingly, you have notified
Life Time Fitness, Inc. ("Life Time") ofthis request for information and ofits right to submit
arguments to this office as to why the information should not be released. See Gov't Code
§ 552.305(d); Open Records Decision No. 542 (1990) (statutory predecessor to
section 552.305 permitted governmental body to rely on interested third party to raise and
explain applicability of exception to disclosure under certain circumstances). A
representative from Life Time has submitted comments to our office. We have considered
the submitted arguments and reviewed the submitted information.

Life Time argues that the surveillance video recordings at issue constitute commercial
information. Section 552.110(b) excepts from disclosure "[c]ommercial or financial
information for which it is demonstrated based on specific factual evidence that disclosure
would cause substantial competitive harm to the person from whom the information was
obtained." Gov't Code § 552.11 O(b). This exception to disclosure requires a specific factual
or evidentiary showing, not conclusory or generalized allegations, that substantial

. competitive injury would likely result from release of the information at issue. See Open
Records Decision No. 661 at 5-6 (1999).

Having considered Life Time's arguments, and reviewed the submitted recordings, we
determine that Life Time has failed to provide specific factual evidence demonstrating that
release of the submitted recordings would result in substantial competitive harm to the
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company. Accordingly, we determine that the submitted recordings may not be withheld
from disclosure under section 552.110(b).

Life_TimealsD Iais_~s-~s_eQtiOJ1~~2!IQlQfJh~ QQYeIJ]l}l@j:_QQ(:l~ Lllcgl1j~2tioll_'Yith

common-law privacy for the videotaped images of its employees, members, and guests.
Section 552.101 excepts from disclosure "information considered to be confidential by law,

_____eitl!er constitutional, statutory; or byjudicial decision." Gov't Code§ 552.101. This section ,
encompassestl1e common.=taw rightoTprlvacy,-wJ1ich protectsinformation-int (1) contains -~-~-------------I
highly intimate or embarrassing facts, the publication ofwhich would be highly objectionable I

-----------to-a-reasonable_person,_and(2)Js_noLofJegitimJlte_CQncern tQjhe_PJlbLi~Indus.Found. -~ J
Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The types of information I

considered intimate and embarrassing by the Texas Supreme Court in Industrial Foundation
included information relating to sexual assault, pregnancy, mental or physical abuse in the
workplace, illegitimate children, psychiatric treatment ofmental disorders, attempted suicide,
and injuries to sexual organs. Id. at 683. In addition, this office has found that the following
types of information are excepted from required public disclosure under common-law
privacy: some kinds ofmedical information or information indicating disabilities or specific
illnesses, see Open Records Decision Nos. 470 (1987) (illness from severe emotional and
job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and physical
handicaps); and identities ofvictims of sexual abuse, see Open Records Decision Nos. 440
(1986),393 (1983),339 (1982). The common-law right to privacy is a personal right that
-lapsesaf deanl~ and· tlieref6reiCdbes fiot eiicoinpass ififOtmation that relates to a deceased
iildividual. See Moore v. Charles B. Pierce Film Enterprises Inc., 589 S.W.2d 489 (Tex.
Civ. App.- Texarkana 1979, writ refd n.r.e.); see also Attorney General Opinions JM-229
(1984); H-917 (1976). Upon review, we find that no portion ofthe submitted recordings are
highly intimate or embarrassing and ofno legitimate concern to the public. Accordingly, the
submitted recordings may not be withheld under section 552.101 in conjunction with
common-law privacy. As Life Time makes no other arguments against disclosure, the
submitted recordings must be released to the requestors.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govermnental body and of the requestor. For example, govermnental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
govermnental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the govermnental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).
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If this ruling requires the governmental body to release all or part of the requested
information, the govermnental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
GovenllnenfCode or file a iawsuitchallenging this ruling pursuant to section 552.324-oftlie
Government Code. If the governmental body fails to do one of these things, then the

.requestor should report that failure to the attorney general's Open Government Hotline,
--folrfiee;a:f (877) 673~6839:- Therequestor-rifaYalso-file-,rcomplaifirwiththe distticcor----'----------

county attorney. Id. § 552.3215(e).

---- ~ - - --- --

If this ruling requires or permits th.e £overnmentalbo-cfyto--withhOlcrall-or some- ofthe-------
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release ofinformation triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

V\Lt(
Matt Entsminger
Assistant Attorney General
Open Records Division

MRE/jb

Ref: ID# 323359

Ene. Submitted documents

c: Mr. Jeff Holst
12329 Pleasant Hill Court
Austin, Texas 78739
(w/o enclosures)

. Ms. Vickie Schafer
6012 West William Cannon, B-103
Austin, Texas 78749
(w/o enclosures)


