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--------------LieutenanrWillia:m-Ryan---.-------.--- ._------------ ------------- -- -- - --- -- - ----- - - - ­

Pharr Police Department
Record Division

-- ----- -- -----~ f9UO--South-Cage--------- - -------.--------------------------------------------------------------

Pharr, Texas 78577-6751

0R2008-13564

Dear Lt. Ryan:

¥-ou-ask-whether-certain~information-is-subject-to-required-public-disclosure-under-the------------­

Public Information Act (the "Act"), chapter 552 ofthe Govenunent Code. Your request was
assigned ID# 325089.

The Pharr Police Department (the "department") received a request for a specified offense
report. -You state that some ofthe requested information is being released, but claim that the
submitted information is excepted from disclosure under section 552.101 ofthe Government
Code. We have considered the exception you claim and reviewed the submitted information.

Section 552.101 ofthe Government Code excepts from disclosure "information considered.
to be confidential by law, either constitutional, statutory, orby judicial decision." Criminal
history record information ("CHRI") generated by the National Crime Information Center
or by the Texas Crime Information Center is confidential under federal and state law.
Title 28, part 20 ofthe Code ofFederal Regulations governs the release ofCHRI that states
obtain from the federal government or other states. Open Records Decision No. 565 (1990).
The federal regulations allow each state to follow its individual law with respect to CHRI it
generates. Id Section 411.083 ofthe Government Code deems confidential CHRI that the
Department ofPublic Safety ("DPS") maintains, except that the DPS may disseminate this
information as provided in chapter 411, subchapter F of the Government Code. See Gov't
Code § 411.083.
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Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI,
but a criminal justice agency may not r~leaseCHRI exceptto another criminaljustice agency
for acriminafjustICepurpose.IJ.cr.:rnXf89(6)(rr Otlier entities speciIieoiri chapter 411 ­
of the Government Code are entitled to obtain CHRI from DPS or another criminal justice
agency; however, those entities may not release CHRI except as proviaea-5y chapter 4T1~.-------+

------See-generally-id-§-§-4-1-1~090-4-1-1_;_1~_'7~'Fhus,any-GHRI-generated-by-the-federal-gov€rnment I
-------------oranother-statemay-i10t-bemadeavailable-totherequestor-except-inaccordance-with-federal-----------!

regulations. See ORD 565. However, section 411.083 does not apply to active warrant - !

information or other information relating to one's current involvement with the criminal I

~~~-~~~ c j
information is also not made confidential bythe confidentiality-provisions thafgovem CHRI~----- - - - - -
See Gov't Code § 411.082(2)(B) (definition of CHRI does not include driving record

_ _ __ information)_. _

The department must withhold the CHRI we have marked under section 552.101 of the
Government Code in conjunction with section 411.083 of the Government Code. The
remaining information does not containCHRI for purposes of chapter 411, and the
department may not withhold it on that ground.

The submitted information contains fingerprints. Chapter 560 of the Government Code
-----------providesthat-a-governmental-body-may-not-release-fingerprint-infonnationexeept-in-eertain-------~--­

limited circumstances. See Gov't Code §§ 560.001 (defining "biometric identifier" to
include fingerprints), 560.002 (prescribing manner in which biometric identifiers must be
maintained and circumstances in which they can be released), 560.003 (biometric identifiers
in possession of governmental body exempt from disclosure under the Act). You do not _
inform us, and the submitted information does not indicate, that section 560.002 permits the ;,
disclosure of the submitted fingerprint information. Therefore, the department must
withhold this information, which we have marked, under section 552.1 Olin conjunction with
section 560.003 of the Government Code.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that (1) contains highly intimate or embarrassing facts the publication ofwhich
would be highly objectionable to a reasonable person and (2) is not oflegitimate concern to
the public. Indus. Found v. Tex. Indus. AccidentBd, 540 S.W.2d 668,685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id. at 681-82. A compilation of an individual's criminal history is highly
embarrassing information, the publication of which would be highly objectionable to a
reasonable person. Cf Us. Dep't of Justice v. Reporters Comm. for Freedom of the
Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual's privacy
interest, court recognized distinction between public records found in courthouse files and
local police stations and compiled summary of information and noted that individual has
significant privacy interest in compilation ofone's criminal history). Furthermore, we find
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that a compilation ofaprivate citizen's criminal history is generallynot oflegitimate concern
~ to thepublic. Howeyer, infonnajiQl). t~1§:1illgt() !Qll1:!gEltl"af!ic violations is not exceptedfrom
release under section 552.101 in conjunction with conunon-law privacy. Cf dov'l Coae

------§-4-1-l-.-082(2)(B}._Wellaye marked the criminal history informationthat the department must
withhold under section 552.101 in conjunction with common-law privacy. The remaini-:::n-:::g-------l

-----0--:::---

information does not consist of crirrrinal-1listory-information-for-purposes-ofcommen-law
privacy, anal:lie-depaftmentn:ray-not-withhold-it-on-that-groundc-.---

This office has also found that some kinds ofmedical information or information indicating
----------:-disabilities-or-specific-illnesses,-and-persQnal __financial•.. information_noLrelating_tQ_JhsL _

---. ~- - -----financiaLtransaction~heJw~J.man individual_CUld a_governmental body are excepted .from
required public disclosure under common-lawprivacy~ee-6penRecoras-D-ecisioiiNos~tiOU-----~~----'
(1992),545 (1990),470 (1987) (illness from severe emotional and job-related stress), 455

.-- --------{-1-98'7j-EPrescription-drugs,-illnesses,_op_eratinns, and p-hy.§.i~~l.handicap~-"-~~have marked
private financial and medical information that the department must wit1'l.lio[cr-lliider
section 552.101 in conjunction with common-law privacy.

Information may also be withheld under section 552.101 in conjunction with common-law
privacy upon a showing of "special circumstances." See Open Records Decision No: 169
(1977). This office considers "special circumstances" to refer to a very narrow set of
situations in which release of the information would likely cause someone to face "an

---

imminent threat ofphysicardanger~"-Ia.ar6---:-"Spe-cial-circumstancesrr-do-not-inelude~a-------·_---
generalized and speculative fear ofharassment or retribution." Id. You state that the suspect
in the submitted offense report is a confirmed gang member. You seek to withhold the
identifying information of two law enforcement officers who were witnesses in the
investigation because, based on the circumstances of the crime at issue, there is a risk to
these officers' lives and families if their identities are revealed. Based on your
representations and our review,.we agree that the department must withhold the information .
we have marked.under section 552.101 of the Government Code in conjunction with the
"special circumstances" aspect of common-law privacy.!

Section 552.101 also encompasses the doctrine of constitutional privacy. Constitutional
privacy consists of two interrelated types ofprivacy: (1) the right to make certain kinds of
decisions independently and (2) an individual's interest in avoiding disclosure of personal
matters. Open Records DecisionNo. 455 at 4 (1987). The first type protects an individual's
autonomy within "zones ofprivacy" which include matters related to marriage, procreation,
contraception, family relationships, and child rearing and education. Id. The second type
ofconstitutional privacy requires a balancing between the individual's privacy interests and
the public's need to know information of public concern. Id. The scope of information
protected is narrower than that under the common-lawdoctrine ofprivacy; the information

IAs our ruling is dispositive, we do not address your arguments to withhold this infonnation under the
infonner's privilege. .,
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must concern the "most intimate aspects of human affairs." Id at 5; see Ramie v. City of I

HedwJgVillage, 765 F..2d490 (5thCir.1985). In()penl~.ecordsDecision No.430 (1985), I

our~ office deterffi1Jled that fheHsforTn.mate- VIsitors Tsprotected 5y-cotistifiitioriIir-pfivacYI
because people have a First Amendment right to correspond with prisoners, and the release I

I

of that information would threatened that rig~S-imilarly; inOpen RecordSDecision !
------No-.1-8-5-t199-8J,our-office-found-that~the-publiG-=-s-Fight-tQ-Qbtain-an-inmate~s !

correspondence-list-is-not-suffiGient-to-overcome-the-first-amendmentrightof-thejnmate~s J
I

correspondents to maintain communication with him free ofthe threat ofpublic exposure."
We have marked information that the department must withhold under section 552.101 in

- -.. --conjtmction-with-constitutionaLpriyacy._________ -------------------------------- ..... -- ... -
- - -- - J

I

Someof the remaining-information is excepteolinoer section 552~nO-onlie-Governilfent---------------J
Code, whichprovides that information relating to a motor vehicle operator's license, driver's

____________licen~m.Q!or vehicle !itle, or registration issued by a Texas agency is excepted from public
release. Gov't Code § 552.130(a)(1), (2). However, boats, eventhose utiHiing motorizea-----------------
engines, are not "motor vehicles" under Texas law and the ordinary meaning ofthe term. See
Ozolins v. North Lake Community College, 805 S.W.2d 614 (Tex. App.-Fort Worth 1991)
(a sailboat, evenone that contains a motor, is not a motor vehicle). Therequestor has a right _
ofaccess to her own Texas motor vehicle record information pursuant to section 552.023 of
the Government Code. See id. § 552.023(b) (governmental body may not deny access to
person to whom information relates or person's agent on grounds that information is

----------consideredcconfidentialby-privacy-principles);-0pen-Reeords-E>ecision-No.48-1-at-4-(-198'+)----------
I- (privacy theories not implicated when individuals request information concerning
I themselves). We also note that section 552.130 is designed to protect the privacy of
- individuals, and the right to privacy expires at death. See Moore v. Charles B. Pierce Film

Enters. Inc;, 589 S.W.2d 489, 491 (Tex. App.-Texarkana 1979, writ refdn.r.e.); see also
Open Records Decision No. 272 at 1 (1981) (privacy rights lapse upon death). We:have
marked the Texas motor vehicle record information that the departmentmustwithholdlmder
section 552.130.

We note that section 552.136 of the Government Code may be applicable to some of the
submitted information. Section 552.136(b) provides that "[n]otwithstanding any other
provision ofthis chapter, a credit card, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a governmental body is confidential."
However, section 552.136 does not except inforination pertaining to deceased individuals.
See Moore, 589 S.W.2d at 491; see also ORD 272 at 1. We have marked credit card account
numbers that the department must withhold under section 552.136 if this information
pertains to a living person. If this information only pertains to a deceased person, then the
department may not withhold the account numbers on that ground.

Some of the remaining information is also excepted under section 552.137 of the
Government Code. Section 552.137 excepts from disclosure "an e-mail address ofa member
of the public that is provided for the purpose of communicating electronically with a
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governmental body" unless the member of the public consents to its release or the e-mail
~.. addres~ .... is of. a . type specifically excluded ... by subseetion .(c).. .. See Gov't Code
.- § 5Silf7 (a)~(c). SectIon552.137 does-nofiipplyfo a~g(rveriili1ehfemproyee 's WOrK e=-riiail

address because such an address is not that ofthe employee as a "member ofthe public," but
is instead the address of the individual as a government employee. Tlie e-mailTdClress at------+I'

---issue-doesTIot-appear-to-be-ofa-typespeeifieally-exeluded-by-section-S52.-13+~c),-.and-you-do

------------not-inform-us-that-a-member-of-the-public-has-affirmatively-consented-to-its-release. . 1

Therefore, the department must withhold the e-mail address we have marked under 1
section 552.137. I

-- ----------------------- --- - -- ------- - I
Finally, we note that some of the materials at iss\lemay be proteetedby copyright. -A I
-custodIan ofpublIcrecords musTcompfywifh tlie copyriglitTawana~isnotreeJ.liifedtofcfillisli------~-- -- - i
copies of records that are copyrighted. Attorney General Opinion JM-672 (1987). A

__________gQvernmental body must allow inspection of copyrighted materials unless an exception
applies to the information. Id If a memberof the-public wisnesto-mal(ecopiesoT------------­
copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, the member of the public assumes the duty of compliance with the
copyright law and the risk of a copyright infringement·suit. See Open Records Decision
No. 550 (1990).

To'· conclude, the department must withhold the information we have marked under

1
------------section-55-Z-:-101-ofthe-GOVernment-eode-in-conjunetion-with-section-41-1-.08~-0f.-the-----------,

Government Code, section 560.003 of the Government Code, common-law privacy, and I
I constitutional privacy. The department must also withhold the following: the Texas motor .
: . vehicle record information we have marked under section 552.130 ofthe Government Code;

the account numbers we have marked under section 552.136 ofthe Government Code ifthey
pertain to a living person; and the e-mail addresses we have inarkedunder section 552.137
ofthe Government Code. The department must release the remaining information, but any
copyrighted information may only be released in accordance with copyright law.2

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f} If the
governmental body wants to challenge this ruling, the governmental body must file suit in

2We note that the submitted infonnation contains social security numbers. Section 552.l47(b) ofthe
Government Code authorizes a governmental body to redact a living person's social security number from
public release without the necessity ofrequesting a decision fr0111 this office under the Act. The requestor has
a right, however, to her own social security number. See Gov't Code § 552.023(a); ORD 481 at 4.
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Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
. _suchl3.£;h'!ll~J1ge,~ tlle_~gQY~!"PIDelltal ~ ~()dy .. must .. file .. suit ...within... 10 ... calendar days. i

Id. § 552.353(b)(3). If the governmental body -does· nOt D.le suifovertliis -ruling antltliel
----__go.Y.enunental body does not comply with it, then both the requestor and the attorney i

general have the right to file suit against the governmental body to emorce tllis ruli;""nCTg-.--------1

J
1

------Ia.-§-55Z:32T(a). -------------------- _
i

-I
If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the

-- statute,-the attorney general expects that, upon receiving this ruling, the gQV'eJ.1111}~ntal body_
- .:wilLeitherreleas~JhejJ.l.l~lj~ records promptly pursuant to section 552.221(a) of the

Government Code or file a lawsuitchailengillg tIllsrul1ng pUrsuantto·section 552.324-oftlre-----------·­
Government Code. If the governmental body fails to do one of these things, then the

-- ---.-. ---···--requestor-should_reporLthat faihlT~1o th~Jl.ttOJl1.~Lgeneral's Open. Government Hotline,
toll free, at (877) 673-6839. The requestor may also-file ac-omplaint Withtne-arstricCor·---······--·····-----i

county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release ofinformation triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date ofthis ruling.

Sincerely,

JLC/ma



Ref: ID# 325089
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1-------c=:-~Ms:_Ramona Ramirez I

_________,KL9_WesLButleLStreet ~ I
~ - Eharr,_Texas_185]3

(w/o enclosures)

i------:-- _.- ------------- --------------------- --- ---- ~ ------- -------------- ------ - ---I
---~'c------'--------~--------------------~----_ ----~-----~----~-------~-----~----~-------I


