ATTORNEY GENERAL OF TEXAS

.. GREG__ABBOTIX . _ .

October 2, 2008

1900 South Cage

Lieutenant William Ryati
Pharr Police Department
Record Division

Pharr, Texas 78577-6751

OR2008-13564

Dear Lt. Ryan:

You-ask whether certain-information is-subject-to-required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 325089.

The Pharr Police Department (the “department”) received a request for a specified offense
report. ' You state that some of the requested information is being released, but claim that the
submitted information is excepted from disclosure under section 552.101 of the Government
Code. We have considered the exception you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered A

to be confidential by law, either constitutional, statutory, or by judicial decision.” Criminal
history record information (“CHRI”) generated by the National Crime Information Center
or by the Texas Crime Information Center is confidential under federal and state law.
Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI that states
obtain from the federal government or other states. Open Records Decision No. 565 (1990).
The federal regulations allow each state to follow its individual law with respect to CHRI it
generates. Id. Section 411.083 of the Government Code deems confidential CHRI that the
Department of Public Safety (“DPS”) maintains, except that the DPS may disseminate this
information as provided in chapter 411, subchapter F of the Government Code. See Gov’t
Code § 411.083. ' ' : :
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Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI,
____ butacriminal justice agency may not release CHRI except to another criminal justice agency

for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in chapter 411
of the Government Code are entitled to obtain CHRI from DPS or another criminal justice

agency, however, those entities may not release CHRI except as provided by chapter 411.

See-generallyid-§§411.090-41-1-127-Thus;any CHRI-generated-by-the federal- government
—oranotherstate maynot be made-available to the requestor exceptin-accordance with federal -

regulations. See ORD 565. However, section 411.083 does not apply to active warrant
information or other information relating to one’s current involvement with the criminal

. justice system. See id. § 411.081(b). (police department allowed to disclose information
pertaining to person’s current involvement in the criminal justice system). Driving record

See Gov’t Code § 411.082(2)(B) (definition of CHRI does not include dr1v1ng record
information).

information is also not made confidential by the confidentiality provisions that govern CHRI.

- The department must withhold the CHRI we have marked under section 552.101 of the
Government Code in conjunction with section 411.083 of the Government Code. The

_ remaining information does not contain CHRI for purposes of chapter 411, and the
department may not withhold it on that ground.

The submitted information contains fingerprints. Chapter 560 of the Government Code

—provides that a governmental body maynot release fingerprint information exeeptin-certain—
limited circumstances. See Gov’t Code §§ 560.001 (defining “biometric identifier” to
include fingerprints), 560.002 (prescribing manner in which biometric identifiers must be
maintained and circumstances in which they can be released), 560.003 (biometric identifiers
in possession of governmental body exempt from disclosure under the Act). You do not
inform us, and the submitted information does not indicate, that section 560.002 permits the
disclosure of the submitted fingerprint information. Therefore, the department must
withhold this information, which we have marked, under section 552.101 in conjunction with
section 560.003 of the Government Code.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that (1) contains highly intimate or embarrassing facts the publication of which
would be highly objectionable to a reasonable person and (2) is not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id. at 681-82. A compilation of an individual’s criminal history is highly
embarrassing information, the publication of which would be highly objectionable to a
reasonable person. Cf. U.S. Dep’t of Justice v. Reporters Comm. for Freedom of the
Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual’s privacy
interest, court recognized distinction between public records found in courthouse files and
local police stations and compiled summary of information and noted that individual has
significant privacy interest in compilation of one’s criminal history). Furthermore, we find
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thata compilation ofa private citizen’ s criminal history is generally not of legitimate concern

release under sect1on 552 101 in conJunctlon with common-law privacy. Cf Gov’'t Code ~

§411.082(2)(B)._Wehave marked the criminal history information that the department must

withhold under section 552.101 in conjunction with common-law privacy. The remaining

information does not consist of crithinal history information-for-purposes-of-common-law.

This office has also found that some kinds of medical information or information indicating -
R ""”'"”*di’sabi'lities*or*speciﬁc -illnesses;-and-personal financial information not relating to the =~
-~ financial transaction between an individual and a governmental body are excepted from

required public disclosure under common-law privacy. See Open Records Decision Nos. 600
(1992), 545 (1990), 470 (1987) (illness from severe emotional and job-related stress), 455
(198 7)(prescription drugs, illnesses, operations, and physical handicaps). We have marked

private financial and medical information that the department must withhold under =

- section 552.101 in conjunction with common-law privacy.

- privacy, and the department may not withhold it onthat grounds—————

Information may also be withheld under section 552.101 in conjunction with common-law - -

privacy upon a showing of “special circumstances.” See Open Records Decision No: 169
(1977). This office considers “special circumstances” to refer to a very narrow set of
situations in which release of the information would likely cause someone to face “an
imminent threat of physical danger.” Id. at 6. “Special circumstances™do-not include-“a
generalized and speculative fear of harassment or retribution.” Id. You state that the suspect
in the submitted offense report is a confirmed gang member. You seek to withhold the
identifying information of two law enforcement officers who were witnesses in the

investigation because, based on the circumstances of the crime at issue, there is a risk to =
these officers’ lives and families if their identities are revealed. Based on your . -

representations and our review, we agree that the department must withhold the information -

we have marked under section 552.101 of the Government Code in conjunction w1th the -

“special circumstances” aspect of common-law privacy.'

Section 552.101 also encompasses the doctrine of constitutional privacy. Constitutional -

privacy consists of two interrelated types of privacy: (1) the right to make certain kinds of
decisions independently and (2) an individual’s interest in avoiding disclosure of personal
matters. Open Records Decision No. 455 at4 (1987). The first type protects an individual’s
autonomy within “zones of privacy” which include matters related to marriage, procreation,
contraception, family relationships, and child rearing and education. Id. The second type
of constitutional privacy requires a balancing between the individual’s privacy interests and
the public’s need to know information of public concern. Id. The scope of information
protected is narrower than that under the common-law doctrine of privacy; the information

!As our ruling is dispositive, we do not address your arguments to withhold this information under the
informer’s privilege. a
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must concern the “most intimate aspects of human affairs.” Id. at 5; see Ramie v. City of

__ HedwigVillage, 765 F.2d 490 (Sth C1r 1985) In Open Records Demswn No 430 (1985)

because people have a First Amendment right to correspond with prisoners, and the release

of that information would threatened that right. Similarly; in Open Records Decision

No—185—(1978);—our—office—found—that—~the—public’s—right -to—obtain—aninmate’s

—conjunction with constitutional privacy. S

correspondencelist-is-not-sufficient to-overcome-the first amendment right of the inmate’s

correspondents to maintain communication with him free of the threat of public exposure.”
We have marked information that the department must withhold under section 552.101 in

Some of the remaining information is excepted under section 552.130 of the Government

Code, which provides that information relating to a motor vehicle operator’s license, driver’s
license, motor vehicle title, or registration issued by a Texas agency is excepted from public

release. Gov’t Code § 552.130(a)(1), (2). However, boats, even those utilizing motorized
engines, are not “motor vehicles” under Texas law and the ordinary meaning of the term. See
Ozolins v. North Lake Community College, 805 S.W.2d 614 (Tex. App.—Fort Worth 1991)
(a sailboat, even one that contains a motor, is not a motor vehicle). The requestor has aright
of access to her own Texas motor vehicle record information pursuant to section 552.023 of
the Government Code. See id. § 552.023(b) (governmental body may not deny access to
person to whom information relates or person’s agent on grounds that information is

(privacy theories not implicated when individuals request information concerning
themselves). We also note that section 552.130 is designed to protect the privacy of
individuals, and the right to privacy expires at death. See Moore v. Charles B. Pierce Film
Enters. Inc:, 589 S.W.2d 489, 491 (Tex. App.—Texarkana 1979, writ ref’d n.r.e.); see also
Open Records Decision No. 272 at 1 (1981) (privacy rights lapse upon death). We have
marked the Texas motor vehicle record information that the department must Wlthhold under
section 552 130.

We note that section 552.136 of the Government Code may be applicable to some of the
submitted information. Section 552.136(b) provides that “[n]otwithstanding any other
provision of this chapter, a credit card, debit card, charge card, or access device number that -
is collected, assembled, or maintained by or for a governmental body is confidential.”
However, section 552.136 does not except information pertaining to deceased individuals.
See Moore, 589 S.W.2d at 491; see also ORD 272 at 1. We have marked credit card account
numbers that the department must withhold under section 552.136 if this information
pertains to a living person. If this information only pertains to a deceased person, then the
department may not withhold the account numbers on that ground.

Some of the rérnaining information is also excepted under section 552.137 of the
Government Code. Section 552.137 excepts from disclosure “an e-mail address of amember
of the public that is provided for the purpose of communicating electronically with a

consideredconfidential by privacyprinciples); OpenRecordsDecisionNo. 481-at 4-(1987)—
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governmental body” unless theé member of the public consents to its release or the e-mail
_address is of a type specifically excluded by subsectlon (c) See Gov t Code

address because such an address is not that of the employee as a “member of the public,” but : z

is instead the address of the individual as a government employee. The e-mail address at

issuedoesnot-appearto-be-ofatypespecifically-exeluded by-section-552.137(¢c),.and you.do

Fmally, we note that some of the materials at issue ‘may be protected by copynght A o

not-inform-us-that-a-member-of-the public-has-affirmatively consented to_its release.
Therefore, the department must withhold the e-mail address we have marked under
section 552.137. :

custodian of public records must comply with the copyright law and is notrequired to furnish
copies of records that are copyrighted. Attorney General Opinion JM-672 (1987). A
govemmental body must allow inspection of copyrighted materials unless an exception

copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, the member of the public assumes the duty of compliance with the
copyright law and the risk of a copyright infringement suit. See Open Records Decision
No 550 (1990).

To" conclude, the department must withhold the information we have marked under

se'cti’on*5’5*2.*1'O’I*Of’the*Governmenthodefinfeonjunetionfwith—seetionf471717;083fo£7the7ﬁwf;7,77
Government Code, section 560.003 of the Government Code, common-law privacy, and
constitutional privacy. The department must also withhold the following: the Texas motor

- vehicle record information we have marked under section 552.130 of the Government Code;

the account numbers we have marked under section 552.136 of the Government Code ifthey
pertain to a living person; and the e-mail addresses we have marked under section 552.137
of the Government Code. The department must release the remaining information, but any
copyrighted information may only be released in accordance with copyright law.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous .
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in

*We note that the submitted information contains social security numbers. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office under the Act. The requestor has
a right, however, to her own social security number. See Gov’t Code § 552.023(a); ORD 481 at 4.
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Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
__such_a challenge, the governmental body must file suit within 10 calendar days.

Id. § 552.353(b)(3). If the governmental body does not file suit over this Tuling and the

governmental body does not comply with it, then both the requestor and the attorney

general have the right to file suit against the governmental body to enforce this ruling.

1455522321 (3):

If this ruling requires the governmental body to release all or part of the fequestedi

information, the governmental body is responsible for taking the next step. Based on the

“ T statute; the attorney-general-expects that, upon receiving this ruling, the governmental body

_ will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant fo section 552:324 of the
, Government Code. If the governmental body fails to do one of these things, then the
—-———————requestor should report that failure to the attorney general’s Open Government Hotline,
‘ toll free, at (877) 673-6839. The requestor may also file a complaint with the district or

county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
- requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).
Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments w1th1n 10 calendar days
of the date of this ruling.

Sincerely,

Jamgs L/ Coggeshall
AghistafitAttorney General
Open Records Division

JLC/ma
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~Enc.” “Submitteddocuments ~

Ref: ID# 325089

C: Ms. Ramona Ramirez
819 West Butler Street

. Pharr, Texas 78577

(w/o enclosures)




