GREG ABBOTT

October 8, 2008

Mr. Marc Schnall

Langley & Banack, Inc.

Trinity Plaza 11

745 East Mulberry, Suite 900
San Antonio, Texas 78212-3166

OR2008-13784
Dear Mr. Schnall:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 324076.

The City of Selma (the “city”), which you represent, received a request for “all records
pertaining to [a named former Selma officer]” to include the officer’s personnel file, training
records, and firearm qualification records. You state that you have released some of the
requested information. You claim that portions of the submitted information are excepted
from disclosure under sections 552.101, 552.117, 552.130, 552.136, and 552.147 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information. ' '

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses section 6103(a) of title 26 of the United States
Code. Prior decisions of this office have held that section 6103(a) of title 26 of the United
States Code renders tax return information confidential. Attorney General Opinion H-1274
(1978) (tax returns); Open Records Decision Nos. 600 (1992) (W-4 forms). Section 6103(b)
defines the term “return information” as “a taxpayer’s identity, the nature, source, or amount
of income, payments, tax withheld, deficiencies, overassessments or tax payments.. . . or any
other data, received by, recorded by, prepared by, furnished to, or collected by the Secretary
[of the Internal Revenue Service] with respect to a return . . . or the determination of the
existence, or possible existence, of liability . . . for any tax, . .. penalty, ..., or offense[.]”
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See26U.S.C. § 6103(b)(2)(A). Federal courts have construed the term “return information”
expansively to include any information gathered by the Internal Revenue Service regarding
a taxpayer’s liability under title 26 of the United States Code. See Mallas v. Kolak, 721 F.
Supp 748, 754 (M.D.N.C. 1989), aff’d in part, 993 F.2d 1111 (4th Cir. 1993). The city must
withhold the W-4 forms you have marked pursuant to federal law.

Section 552.101 also encompasses section 1324a of'title § of the United States Code, which
provides that an Employment Eligibility Verification Form I-9 “may not be used for
purposes other than for enforcement of this chapter” and for enforcement of other federal
statutes governing crime and criminal investigations. See 8 U.S.C. § 1324a(b)(5); see also 8
C.FR. § 274a.2(b)(4). Release of the submitted I-9 form under the Act would be “for
purposes other than for enforcement” of the referenced federal statutes. Accordingly, we
find that the I-9 form we have marked is confidential under section 552.101 of the

Government Code, and may only be released in compliance with the federal laws and

_ regulations governing the employment verification system.

‘Section 552.101 encompasses section 1701.306 of the Occupations Code; which provides
as follows: -

(a) The [Texas Commission on Law Enforcement Officer Standards and
Education (“TCLEOSE”)] may not issue a license to a person as an officer
or county jailer unless the person is examined by:

(1) a licensed psychologist or by a psychiatrist who declares in
writing that the-person is in satisfactory psychological and emotional
health to serve as the type of officer for which a license is sought; and

(2) a licensed physician who declares in writing that the person does
not show any trace of drug dependency or illegal drug use after a
physical examination, blood test, or other medical test.

(b) An agency hiring a person for whom a license as an officer or county
jailer is sought shall select the examining physician and the examining
psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection (a) and shall maintain a copy of the report
on file in a format readily accessible to the commission. A declaration is not
public information.

Occ. Code § 1701.306(a), (b). The L-2 (Declaration of Medical Condition) and L-3
(Declaration of Psychological and Emotional Health) forms you have marked are
confidential under section 1701.306 of the Occupations Code, and must be withheld under
section 552.101 of the Government Code.
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The submitted documents also include F-5 forms (“Report of Separation of Licensee™) that
appear to have been submitted to the TCLEOSE under subchapter J of chapter 1701 of the

. Occupations Code. We note that the submitted F-5 forms were created prior to the effective

date of the amendment of section 1701.454 by the Seventy-ninth Legislature. See Act of
May 25,2005, 79" Leg., R.S., ch. 1298, § 4, 2005 Tex. Gen. Laws 4094, 4096. Therefore,
the F-5 forms at issue here are governed by the previous version of section 1701.454. See
id. § 6." Section 1701.454 previously provided as follows:

(a) A report or statement submitted to [TCLEOSE] under this subchapter is
confidential and is not subject to disclosure under Chapter 552, Government
Code, unless the person resigned or was terminated due to substantiated
incidents of excessive force -or violations of the law other than traffic
offenses.

(b) Except as provided by this subsection, a [TCLEOSE] member or other
person may not release the contents of a report or statement submitted under
this subchapter. The report or statement may be released only by the
[TCLEOSE] employee having the responsibility to maintain the report or
statement and only if:

(1) the head of a law enforcement agency or the agency head’s
designee makes a written request on the agency’s letterhead for the
report or statement accompamed by the agency head’s or designee’s
signature; and

(2) the person who is the subject of the report or statement authorizes
the release by providing a sworn statement on a form supplied by the
commission that includes the person’s waiver of liability regarding
an agency head who is responsible for or who takes action based on
the report or statement. '

Occ. Code § 1701.454; see also 37 T.A.C. § 217.7 (Reporting the Appointment and
Termination of a Licensee). None of the submitted F-5 forms appears to be subject to
release under the statute. Therefore, the city must withhold the F-5 forms, which we have
marked, under section 1701.454 of the Occupations Code.

!Section 6 of the amending legislation states that “[t]he changes in law made by this Act in relation
to employment termination reports apply only to an employment termination report under Subchapter J,
Chapter 1701, Occupations Code, regarding a resignation or termination that occurs on or after the effective
date of this Act. An employment termination report regarding a.resignation or termination that occurs before
the effective date of this Act is governed by the law as it existed immediately before the effective date, and that
law is continued in effect for that purpose.” Act of May 25, 2005, 79" Leg., R.S., ch. 1298, § 6,2005 Tex. Gen.
Laws 4094, 4096.
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Section 552.101 also encompasses information made confidential by the Medical Practice
Act (“MPA”), chapter 159 of the Occupations Code. Section 159.002 of the Occupations
Code provides in pertinent part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002 (b), (c). Information that is subject to the MPA includes both medical
records and information obtained from those medical records. See id. §§ 159.002, .004;
Open Records Decision No. 598 (1991). This office has concluded that the protection
afforded by section 159.002 extends only to records created by either a physician or someone
under the supervision of a physician. See Open Records Decision Nos. 487 (1987), 370
(1983), 343 (1982). You assert that a portion of the submitted information consists of
medical records or information obtained from medical records that the city may only
disclose in accordance with the access provisions of the MPA. Absent the applicability of
an MPA access provision, the city must withhold the information we have marked pursuant
to the MPA. See Open Records Decision No. 598 (1991). However, no portion of the
remaining information constitutes a record of the identity, diagnosis, evaluation, or treatment
of a patient by a physician for the purposes of the MPA. Accordingly, none of the remaining
information may be withheld under section 552.101 of the Government Code in conjunction
with the MPA.

Section 552.101 also encompasses chapter 611 of the Health and S.afety Code, which
provides for the confidentiality of records created or maintained by a mental health
professional. Section 611.002(a) reads as follows:

Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

Health & Safety Code § 611.002(a). Section 611.001 defines a “professional” as (1) a
person authorized to practice medicine, (2) a person licensed or certified by the state-to
diagnose, evaluate or treat mental or emotional conditions or disorders, or (3) a person the
patient reasonably believes is authorized, licensed, or certified. Id. § 611.001(b).
Sections 611.004 and 611.0045 provide for access to mental health records only by certain
individuals. See Open Records Decision No. 565 (1990). These sections permit disclosure
of mental health records to a patient, a person authorized to act on the patient's behalf, or a
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person who has the written consent of the patient. Health & Safety Code § 611.004, .0045.
We have marked the information that constitutes a mental health record, which may only be
released in accordance with the access provisions of sections 611.004 and 611.0045 of the
Health and Safety Code.

The remaining submitted information contains fingerprint information. Chapter 560 of the
Government Code provides that a governmental body may not release fingerprint
information except in certain limited circumstances. See Gov’t Code §§ 560.001 (defining
“biometric identifier” to include fingerprints), .002 (prescribing manner in which biometric
identifiers must be maintained and circumstances in which they can be released), .003
(providing that biometric identifiers in possession of governmental body are exempt from
disclosure under Act). The city does not inform us, and the submitted information does not
indicate, that section 560.002 permits the disclosure of the fingerprint information at issue.
Therefore, the city must withhold this information, which you have ‘marked, under
section 552.101 of the Government Code in conjunction with section 560.003 of the
Government Code.

Section 552.101 also encompasses criminal history record information (“CHRI”). CHRI
generated by the National Crime Information Center (“NCIC”) or by the Texas Crime
Information Center (“TCIC”) is confidential under federal and state law. Title 28, part 20
of the Code of Federal Regulations governs the release of CHRI that states obtain from the
federal government or other states. ORD 565. The federal regulations allow each state to
follow its individual law with respect to CHRI it generates. Id. Section 411.083 of the
Government Code deems confidential CHRI that the Department of Public Safety (“DPS”)
maintains, except that the DPS may disseminate this information as provided in chapter 411,
subchapter F of the Government Code. See Gov’t Code § 411.083. Sections 411.083(b)(1)
and 411.089(a) authorize a criminal justice agency to obtain CHRI; however, a criminal
justice agency may notrelease CHRI except to another criminal justice agency for a criminal
justice purpose. Id. § 411.089(b)(1). Other entities specified in chapter 411 of the
Government Code are entitled to obtain CHRI from DPS or another criminal justice agency;
however, those entities may not release CHRI except as provided by chapter 411. See
generally id. §§ 411.090 -.127. Furthermore, any CHRI obtained from DPS or any other
criminal justice agency must be withheld under section 552.101 of the Government Code in
conjunction with subchapter F of chapter 411 of the Government Code. Accordingly, the
city must withhold the information you have marked, except where we have marked for
release, under federal law and chapter 411. .

Section 552.101 also encompasses the doctrines of common-law and constitutional privacy.
Common-law privacy protects information if (1) the information contains highly intimate
or embarrassing facts, the publication of which would be highly objectionable to a
reasonable person, and (2) the information is not of legitimate concern to the public.. Indus.
Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the

~ applicability of common-law privacy, both prongs of this test must be satisfied. Id.

at 681-82. This office has found that personal financial information not relating to a
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financial transaction between an individual and a governmental body is excepted from
required public disclosure under common-law privacy. See Open Records Decision
Nos. 600 (1992) (finding personal financial information to include designation of beneficiary
of employee’s retirement benefits and optional insurance coverage; choice of particular
insurance carrier; direct deposit authorization; and forms allowing employee to allocate
pretax compensation to group insurance, health care, or dependent care), 545 (1990)
(deferred compensation information, participation in voluntary investment program, election
of optional insurance coverage, mortgage payments, assets, bills, and credit history).
Further, this office has found that some kinds of medical information or information
indicating disabilities or specific illnesses is protected by common-law privacy. See Open
Records Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 455
(1987) (prescription drugs, illnesses, operations, and physical handicaps).

Generally, however, the public has a legitimate interest in information that relates to public
employment and public employees. See Open Records Decision No. 562 at 10 (1990)
(personnel file information does not involve most intimate aspects of human affairs, but in .
fact touches on matters of legitimate public concern). Information that pertains to an
employee’s actions as a public servant generally cannot be considered to be beyond the
realm of legitimate public interest. See Open Records Decision Nos. 470 at 4 (1987) (public
has legitimate interest in job qualifications and performance of public employees), 444 at 5-6
(1986) (public has legitimate interest in knowing reasons for dismissal, demotion,
promotion, or resignation of public employees), 423 at 2 (1984) (scope of public employee
privacy is narrow). You assert that portions of the submitted information are protected by
common-law privacy. Upon review of the submitted information, we find that the
information you have marked, except where we have marked for release, must be withheld
under common-law privacy. However, we find that none of the remaining information
constitutes highly intimate or embarrassing information of no legitimate concern to the
public. Therefore, none of the remaining information may be withheld under common-law
privacy.

Constitutional privacy consists of two interrelated types of privacy: (1) the right to make
certain kinds of decisions independently and (2) an individual’s interest in avoiding
disclosure of personal matters. Open Records Decision No. 455 at 4 (1987). The first type
protects an individual’s autonomy within “zones of privacy” which include matters related
to marriage, procreation, contraception, family relationships, and child rearing and
education. Id. The second type of constitutional privacy requires a balancing between the
individual’s privacy interests and the public’s need to know information of public concern. .
Id. The scope of information protected is narrower than that under the common-law doctrine
of privacy; the information must concern the “most intimate aspects of human affairs.” Id.
at 5 (citing Ramie v. City of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). After
review of the submitted information and consideration of the arguments, we find that the city
has failed to demonstrate how any portion of the information at issue is protected by
constitutional privacy. Therefore, the city may not withhold any of the information at issue
under section 552.101 on that basis.
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Section 552.117(a)(2) of the Government Code excepts from public disclosure the current
and former home addresses, home telephone numbers, and social security number of a peace
officer, as well as information that reveals whether the peace officer has family members,
regardless of whether the peace officer complies with sections 552.024 and 552.1175 of the
- Government Code. We note that section 552.117 does not apply to information relating to
deceased family members. Therefore, except where we have marked for release, the city
must withhold the information you have marked, and the additional information we have
marked, under section 552.117(a)(2) of the Government Code.

Section 552.130 of the Government Code provides that information relating to a motor
vehicle operator’s license, driver’s license, motor vehicle title, or registration issued by a
Texas agency is excepted from public release. Gov’t Code § 552.130(a)(1), (2). The city
must withhold the Texas motor vehicle record information you have marked, and the
additional information we have marked, under section 552.130.

Section 552.136 of the Government Code states that “[n]otwithstanding any other provision
of this chapter, a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Gov’t
Code § 552.136. Upon review, you have not explained how the insurance group numbers
you have highlighted may be used to obtain money, goods, services, or anything of value,
or initiate a transfer of funds. Therefore, we find that the city must withhold the policy
numbers you have marked, except where we have marked for release, under section 552.136
of the Government Code.

Section 552.147 of the Government Code provides that “[t]he social security number of a
living person is excepted from” required public disclosure under the Act.” Id. § 552.147(a).
We agree that the city may withhold the social security numbers under section 552.147.

Finally, the city asserts that some of the submitted information is copyrighted. A custodian
of public records must comply with the copyright law and is not required to furnish copies
ofrecords that are copyrighted. Attorney General Opinion JM-672 (1987). A governmental
body must allow inspection of copyrighted materials unless an exception applies to the
information. Id. If a member of the public wishes to make copies of copyrighted materials,
the person must do so unassisted by the governmental body. In making copies, the member
of the public assumes the duty of compliance with the copyright law. and the risk of a
copyright infringement suit. See Open Records Decision No. 550 (1990).

In summary, in conjunction with section 552.101 of the Govemment‘Code, the city must
withhold (1) the marked W-4 forms under section 6103(a) of title 26 of the United States

*We note that section 552.147(b) of the Government Code authorizes a governmental body to redact
aliving person’s social security number from public release without the necessity of requesting a decision from
this office under the Act.
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Code; (2) the marked I-9 form under section 1324(a) of title 8 of the United States Code; (3)

the L-2 and L-3 forms you have marked in conjunction with section 1701.306 of the

Occupations Code; (4) the F-5 forms, which we have marked, under section 1701.454 of the
Occupations Code; (5) the medical records we have marked in conjunction with the MPA;
. (6) the mental health records we have marked in conjunction with section 611.002 of the
Health and Safety Code; (7) the biometric information you have marked in conjunction with
section 560.003 of the Government Code; (8) the CHRI you have marked, except where we
have marked for release, in conjunction with federal law and subchapter F of chapter 411 of
the Government Code; and (9) the information you have marked, except where we have
marked for release, in conjunction with common-law privacy. The city must also withhold
(1) the information you have marked, except where we have marked for release, and the
additional information we have marked, under section 552.117(a)(2) of the Government
Code, (2) the Texas motor vehicle record information you have marked and the additional
information we have marked under section 552.130 of the Government Code; (3) and the
information you have marked, except where we have marked for release, under
section 552.136 of the Government Code. The city may withhold social security numbers
under section 552.147 of the Government Code. The remaining information must be
released to the requestor, but any copyrighted information may only be released in
accordance with copyright law.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this tuling, the governmental body
will either release the public records- promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).
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If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ). '

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor; or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Y

Jonathan Miles
Assistant Attorney General
Open Records Division

Sincerely,

JM/jh

Ref: ID#324076

Enc. Submitted docunﬂents

c: Ms. Kim Inglehart
17065 Cibolo Road

Marion, Texas 78124
(w/o enclosures)




