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---AssistantDistrict Attorney ~-~

Dallas County District Attorney
, Administration Building
i---------2ITl~lm Stree-r,-5UYFloor--
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Dallas, Texas 75202

OR2008-13968l _

Dear Ms. Barton:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the "Act"), chapter 552 of the Government Code. Your request was
assigned ID# 324283.

The Dallas CountyDistrictAttorney's~Office(the "districtattorney") received a request for
all memos, e-mail, or other correspondence to or from the district attorney that involved a
named police officer. You claim the requested information is excepted from disclosure
under sections 552.101, 552.103, 552.108, and 552.111 ofthe Government Code. We have
considered the exceptions you claim and reviewed the submitted information. We have also
considered comments su.bIllitted by the requestor. See Gov't Code §552.304 (providirig that
interested party may submit comments stating why information should or should not be
released).

Section 552.111 of the Government Code excepts from disclosure "an interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency." Id. § 552.111. This section encompasses the attorney work product
privilege found in rule 192.5 of the Texas Rules of Civil Procedure. City of Garland v.
Dallas Morning News, 22 S.W.3d 351,360 (Tex. 2000); Open Records Decision No. 677
at 4-8 (2002). Rule 192.5 defines work product as:

(l) material prepared or mental impressions developed in anticipation of
litigation or for trial by or for a party or a party's representatives, including
the party's attorneys, consultants, sureties, indemnitors, insurers, employees,
or agents; or

(2) a communication made in anticipation of litigation or for trial between
a party and the party's representatives or among a party's representatives,
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including the party's attorneys, consultants, sureties, indemnitors, insurers,
employees or agents.

_______3gx--,--R. Cr'L.:e.,. 19J..~{a)(l), G). A governmental body seeking to withhold information
under this exception bea;s th~b~den ~f-demonstratingthatthe informatIon-was createdor- - -­
developed for trial or in anticipation oflitigation by or for a party or a party's representative.
TEX. R. Cry. P. 192.5; ORD 677 at 6-8. In order for this office to conclude that the
Information was- made or-developed-in -ai1tiCipa1ionof litigation, we -must be satisfied t11at

____---'a) a reasonable Rerson would have concluded from the totality'-----"o-=-f---'-th'--_e ~ . I
circumstances surrounding the investigation that there was a substantial -~~~-----j
chance that litigation would ensue; and b) the party resisting discovery I
believed in good faith that there was a substantial chance that litigation would I

~--~~--~~-ensue_and[created_oLobtainedJhejnfQr1J1a1iQll]iQfJ:he_RU:rp.Qs~~fprella.rillg ~ _
for such litigation. .

Nat'l Tank eo. v. Brotherton, 851 S.W.2d 193,207 (Tex. 1993). A "substantial chance" of
litigation does not mean a statistical probability, but rather "that litigation is more than
merely an abstract possibility or unwarranted fear." Id. at 204; ORD 677 at 7.

You state the submitted information consists of communications among prosecutors that
Were made Ihanticipationoflitigation. Based on your arguments and ourreview,we find
section 552.111 is applicable to the submitted information. Therefore, the district attorney
may withhold the submitted information pursuant to section 552.111 of the Government
Code. As our ruling is dispositive, we need not address your remaining arguments against
disclosure.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling trigge'rs important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
govermnental body wants to challenge this ruling, the govermnental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
$uch a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
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will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Governnient Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney. general's Open Government Hotline,
to-llfree, at (87if 673-6~f39.--Thereque-stor-may-also-file-i complaintwitli- tlie dfstrictor- --------- -

county attorney. Id. § 552.3215(e).

If this ruling requires or permits -the -goverinnental body to withhold allot sOme of the
requested information, the requestor can challenge that decision by suing the governmental

___-=::b-"-ody. Ic{~§~~2.32Ji~; Texas Dep't 2fPub. Safety v. Gilbreath, 842 S.W.2d 408,411
(Tex. App.-Austin 1992, no writ). i

_____~_~;i::~~::~:~~~])u::::::~;:~:~~~:==;;,::~;=;~~-- ...
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of-the date of this ruling.-

Sincerely,

o

Jordan Hale
Assistant Attorney General
Open Records Division

JH/jb

Ref: ID# 324283

Enc. Submitted documents

c: ·Ms. Jennifer Emily
Dallas Morning News
P.O. Box 655237
Dallas, Texas 75265
(w/o enclosures)


