ATTORNEY GENERAL oF TEXAS
GREG ABBOTT

October 14 2008

- Mr. Michael G. Young

Assistant General Counsel

Texas Department of State Health Serv1ces
P.O. Box 149347 '

Austin, Texas 78714-9347

(OR2008-14056
Dear Mr. Young:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 324602.

- The Texas Department of State Health Services (the “department”) received a request for a

list of Special Supplement Nutrition Program for Women, Infants, and Children (“WIC”)
clients during a specified time period. You claim that the requested information is excepted
from disclosure under section 552.101 of the Government Code. We have considered the
exception you claim and reviewed the submitted information.! We have also received and
considered comments from the requestor. See Gov’t Code § 552.304 (interested third party
may submit comments stating why requested information should or should not be released).

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. This section encompasses information that other statutes make
confidential. Section 552.101 has been found by this office to encompass information made
confidential by federal regulations. See Rairnbow Group, Ltd. v. Tex. Employment Comm 'n,
897 S.W.2d 946 (Tex. App.—Austin 1995, writ denied) (court approves office of attorney
general finding to withhold, under section 552.101, unemployment compensation
identification numbers as made confidential by federal regulations). You claim that the
requested information is confidential pursuant to section 246.26(d) of title 7 of the Code of
Federal Regulations. Section 246.26(d) of this title provides in relevant part:

We assume that the representative sample of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach and, therefore, does not authorize the withholding of any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Except as otherwise permitted by this section, the State agency must restrict the use
and disclosure of confidential applicant and participant information to persons
directly connected with the administration or enforcement of the WIC Program
- — — ———— ———whom the State agency determine have a need to know the information for WIC
_ _ ___ . _ _ _ _Program purposes. These persons may include, but are not limited to: personnel from - - - -
- its local agencies and other WIC State or local agencies; persons under contract with
the State agency to perform research regarding the WIC Program, and persons
investigating or prosecuting WIC Program violations under Federal, State, or local
law.

7 C.F.R. § 246.26(d)(1)(ii). You inform us that the U.S. Department of Agriculture has
contracted with the department to administer the WIC program in Texas as the WIC State
agency. The submitted documents consist of confidential applicant and participant

© © 7 " information. You state that, pursuant to section 246.26(d)(1)(ii), the department has the
discretion to release such information to persons whom the department determines have a
need to know the information for WIC purposes. The requestor argues that the entity it
represents needs this confidential information for an audit required for all federal and state
contractors. The department counters that the requestor’s WIC Local Agency contract was
terminated on August 31, 2007 and that the aforementioned audit has no connection to the
department; thus, the requestor does not need this information for WIC purposes. We agree
that section 246.26 grants the department the authority to decide to whom the requested
information may be released. Because the department has determined, in this instance, that
the requestor is not a person who needs to know the submitted information, the information
is confidential under section 246.26(d)(1) and must be withheld under section 552.101 of the
Government Code.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a). '

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
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will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,

—-toll free;-at-(877) 673-6839.~The requestor may also file a complamt with the district or
_county attorney. Id. § 552.3215(e). . I o ;

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety V. Gzlbreath 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ). ' '

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
- sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Qs Moo

Olivia A. Maceo
Assistant Attorney General
Open Records Division

OM/eeg
Ref: ID# 324602
Enc. Submitted documents

c: Ms. Toni Botello
Compliance Officer
Community Action Council of South Texas
P.O.Box 98
510 West Eisehower
Rio Grande City, Texas 78582
(w/o enclosures)




