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October 17, 2008

Mr. Charles E. Zech
Denton, Navarro, Rocha & Bernal
2517 North Main Avenue
San Antonio, Texas 78212

0R2008-14245

Dear Mr. Zech:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 324925.

The City ofLive Oak (the "city"),'which you represent, received a request for a copy of the
seweLagre_ejjfen:CQ~1Re~jI:::fll~clty.jlrLdM~thQ_distHealthcare System ofSan Antonio, and
related correspondence. You claim that the submitted information is excepted from
disclosure under section 552.107 of the Government Code. l We have considered the
exceptIOn you--c!aim-and reviewed~the sli15J:lliTtea~iIlformafion:='-- .

Initially, we note that the city has not submitted a copy ofthe agreement between the city
.and M~thQdiEitH~(l1tb-_Q.(l:rc: SYEitem of S(ln Antonio. To the extent the requested agreement
existed on the-datethe city received this request, we assume the city has released it to the
requestor. Ifthe city has not released such information, then the city must release it at this
time. See Gov't Code §§ 552.301(a), .302; see also Open Records Decision No. 664 (2000)
(ifgovernmental body concludes that no exceptions apply to requested information, it must
release information as soon as possible).

Section 552.107(1) of the Government Code protects information that comes within the
attorney-client privilege. V[hen.(ls§~rtiggtheattorney-client privilege, a governmental body

1Although you raise Texas Rule ofCivil Procedure 192.5 and Texas Rule ofEvidence 503 as potential
exceptions to disclosure, the information for which you claim these privileges is not subject to section 552.022
ofthe Government Code. Therefore, these rules do not apply in this instance. See Open Records Decision No.
676 at 4 (2002).•
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has the burden ofproviding the necessary facts to demonstrate the elements ofthe privilege
in order to withhold the infonnation at issue. Open Records Decision No. 676 at 6-7 (2002).

-----~---- -First, a go¥ernmental body must demonstrate that the infonnation constitutes or documents
______a_~g_i:nmunication. Id. at 7. Second, the communication must have been made "for the

purpose offacilitating the rendition ofprofessional legal services" to the client governmental
body. TEX. R. EVID. 503(b)(I). Th~J?rivilege does not apply when an attorney or
representative is involved in some capacity other than that of providing or facilitating
professional legal services to the client governmental-body. In re'Pexas-Parm-ers-Ins-.----
Exch., 990 S.W.2d 337, 340 (Tex. App.-Texarkana 1999, orig. proceecling) (attomey-el-ierrt-
privilege does not apply if attorney acting in a capacity other than that ofattorney). Third,
the privilege applies only to communications between or among clients,_9!i~P.t_

representatives, lawyers, and lawyer representatives. See TEX. R. EyID. 5Q:)£b)Q).Ill11,s:>-
a government_~!_body must infonn this office oLthe_--.identities_and__cap-acjti~s~QLthe~ _
individuals to whom each communication at issue has been made. Lastly, the attorney-client
privilege applies only to a confidential communication, meaning it was "not intended to be
di§~losedJ9_tllirdpersons oth~r than tl1Qse toY{p.om di~~~}s ma4eill ftlriherance ofthe __
rendition of professional legal services to the client or those reasonably necessary for the
transmission of the communication." Id. 503(a)(5). Whether a communication meetstliis
definition depends on the intent of the parties involved at the time the infonnation was
communicated. Osborne v. Johnson: 954 S.W.2d 180, 184 (Tex. App.-Waco1997;no-
writ). Moreover, because the client may elect to waive the privilege at any time, a
govel)1mental body must explain that the confidentiality of a communication has been
maintained. Section 552.107(1) generally excepts an entire communication that is

------demons-tra-teeHe>-b~proteetecl~by-the:artorney~dient-pfivilege~unless-othefWisewa-iveEl.~ey-the-

governmental body. See Huie v. DeShazo, 922 S.W.2d 920,923 (Tex. 1996) (privilege
extends_to__enfire_comniiiill.calio~.:mC1uamgTacts_contained therein).

You state that the submitted e-mail correspondence was "produced by an attorney hired to
--'-----'--------'-----=g=-cive-legale>pi-nionsand advFce-iri-IlFscapacltY--asan attoriierfol:tJ1epurpose-ofproviding

legal services and advice to the [c]ity."Based on your arguments and our review, we find
that the city may withhold the infonnation we have marked under section 552.107 of the
Governme.ntCocle. Hmy~ve.I, )TOU have failed to infonn this office ofthe identity or capacity
ofall ofthe parties involved in the remaining communications, and we are unable to discern
this infonnation from the submitted records. Because you have failed to demonstrate that
these remaining communications constitute attorney-client communications, we conclude
that section 552.107 is not applicable to this infonnation and it may not be withheldon this
basis. As you raise no other exceptions against disclosure, the remaining infonnation must
be released.

This letter ruling is limited to the 12grticulax f(2CQI<:!S at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental bDdy and ofthe requestor. For example, governmental bodies are prohibited



Mr. Charles E. Zech --Page 3

from askingthe attorney general to recbhsidettllis ruling. Gov't Code§ 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in

-~----c-------TravisCounty-within30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the govefIlIIle:gl9:1]:JQQy must file suit within _10 calendar day~. __
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comp~y__~ith it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. §552.321(a).------------

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on_the_
statute, the attorney general expects that, upon receivil1g!hi§~~li!!g,1h~governmentalboQY---_ __==-1
will eitherr~lease the public records promptly _pmsuanLtosection.552221(aJ_oLthe___ !
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 oftne - I'

Government Code. If the governmental body fails to do one of these things, then the
__seguestor shQ.u-ld report that faihJ.teJo_Jh~9:1torney~eneral'sOpen Government Hotli~~, _ !

toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 1

county attorney. Id. § 552.3215(e).

If this ruling requires or permits thegovemmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath ,842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
--:forcosisari([cliar.ges~o]lie=iequesIoio-T£iecordsarereleased in compliance with this ruling,

be sure that all charges for the information are at or below the legal amounts. Questions or
_____E()mplaints about over-charging must bed~rected to Hadas~llllSchloss ll!-.!he Office of the

AttomeyEJeneraFai(512) 475-249~----- ----------- ----

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, the)Tmay contact our office. Although there is no statutory deadline for/
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date ofthis ruling.

Chris Schulz
Assistant Attorney General
Open Records Division

CS/jh



Ref: ID# 324925

__________ - -Ene.

e:

Submitted documents

MI. Henry D. Edwards, JI.
7410 Leafy Hollow __
Live Oak, Texas 78233-3105
(w/o enclosures) ---------------------------------'--------
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