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Lynn, Pham & Ross, LLP
306 West Broadway Avenue
Fort Worth, Texas 76104
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Dear Ms. Gannaway:

You ask whether certain information is. subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 325703.

The City of Burkburnett (the "city"), which you represent, received a request for five
categories of information related to investigations and discipline involving several named
officers. You state that you have no information responsive to a portion ofthe request. 1 You
state that you have released redacted copies ofsome ofthe requested information. You claim
that the submitted information is excepted from disclosure under sections 552.101
and 552.107 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted representative sample ofinformation.2

I We note that the Act does not require a governmental body to release information that did not exist
when it received a request or create responsive information. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision
Nos. 605 at 2 (1992), 555 at 1 (1990),452 at 3 (1986),362 at 2 (1983).

2 We assume that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Initially, we note you have redacted portions of the submitted information. Pursuant to
section 552.301 of the Government Code, a governmental body that seeks to withhold
requested information must submit to this office a copy of the information, labeled to
indicate which exceptions apply to which parts ofthe copy, unless the governmental body
has received a previous determination for the information at issue. Gov't Code § 552.301 (a),
(e)(l)(D). You do not assert, nor does our review of the records indicate, you have been
authorized to withhold any of the redacted information without seeking a ruling from this
office. See id. § 552.301(a); Open Records Decision 673 (2000). As such, the information
must be submitted in a manner that enables this office to determine whether the information
comes within the scope of an exception to disclosure. In this instance, we can discern the
nature ofthe redacted information; thus, being deprived ofthat information does not inhibit
our ability to make a ruling. In the future, however, the city should refrain from redacting
any information it submits to this office in seeking an open records ruling. Redaction ofsuch
information may result in a determination that the information must be released. See Gov't
Code §552.302; Hancockv. StateBd. ofIns. , 797 S.W.2d379, 381 (Tex. App.-Austin 1990,
no writ).

Next, we note that the submitted information consists of completed internal investigations
by the city's police department. Section 552.022 ofthe Government Code states in relevant
part: .

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public information and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:

(l) a completed rep011:, audit, evaluation, or investigation made of, for, or by
a governmental body~ except as provided by Section 552.108[.]

Gov't Code § 552.022(a)(l). Pursuant to section 552.022(a)(l) ofthe Government Code, a
completed investigation is expresslypublic unless it either is excepted under section 552.108
of the Government Code or is expressly confidential under other law.. Section 552.107 of
the Government Code is a discretionary exception that protects a governmental body's
interest and may be waived. As such, it is not other law that makes information confidential
for the purposes of section 552.022. See Open Records Decision No. 676 at 10-11 (2002)'
(attorney-client privilege under section 552.107 may be waived). Section 552.101 of the
Government Code is other law for purposes ofsection 552.022. Therefore, we will consider
your arguments under this exception. Furthermore, the attorney-clientprivilege is also found
at rule 503 of the Texas Rules of Evidence. The Texas Supreme Co:urt has held that the
Texas Rules QfEvidence are "other law" within the meaning of section 552.022. See In re
City a/Georgetown, 53 S.W.3d 328 (Tex. 2001); see also ORD 676 (2002). Accordingly,
we will consider whether the city may withhold the information you have marked under
rule 503.
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Texas Rule of Evidence 503 encompasses the attorney-client privilege and provides as
follows:

A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made for the purpose of
facilitating the rendition ofprofessional legal services to the client:

(A) between the client or a representative ofthe client and the client's
lawyer or a representative of the lawyer;

(B) between the lawyer and the lawyer's representative;

(C) by the client or a representative of the client, or the client's
lawyer or a'representative of the lawyer, to a lawyer or a
representative of a lawyer representing another party in a pending
action and concerning a matter of common interest therein;

(D) between representatives of the client or between the client and a
representative of the client; or

(E) among lawyers and their representatives representing the same
client.

TEX. R. EVID. 503(b)(1). A communication is "confidential" ifnot intended to be disclosed
to third persons other than those to whom disclosure is made in furtherance ofthe rendition
ofprofessional legal'services to the client or those reasonably necessary for the transmission
of the communication. Id. 503(a)(5).

Thus, in order to withhold attorney-client privileged information from disclosure under
rule 503, a governmental body must: (1) show that the document is a communication
transmitted between privileged parties or reveals a confidential communication; (2) identify
the parties involved in the communication; and (3) show that the communication is
confidential by explaining that it was not intended to be disclosed to third persons and that .
it was made in furtherance ofthe rendition ofprofessional legal services to the client. Upon
a demonstration of all three factors, the information is privileged and confidential under
rule 503, provided the client has not waived the privilege or the document does not fall
within the purview ofthe exceptions to the privilege enumerated in rule 503(d). Pit~sburgh

Corning, Crop. v. Caldwell, 861 S.W.2d 423,427 (Tex. App.-Houston [14th Dist.] 1993,
no writ). .

You state that the information you have marked consists of a communication between a
police sergeant, city attorney, and attorney representative regarding matters relating to the
investigation. We understand you to claim that the confidentialityofthis communication has
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been maintained. Based on your representations and our review, we find you have
established that the information you have marked is protected under the attorney-client
privilege and may be withheld pursuant to rule 503 of the Texas Rules ofEvidence.

Section 552.101 of the Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses section 1703.306 ofthe Occupations Code,
which provides as follows:

(a) A polygraph examiner, trainee, or employee ofa polygraph examiner, or"
"a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a polygraph
examinationto another person other than:

(1) the examinee or any other person specifically designated in
writing by the examinee;

(2) the person that requested the examination;

(3) a member, or the member's agent, ofa governmental agency that
licenses a polygraph examiner or supervises or controls a polygraph"
examiner's activities;

(4) another polygraph examiner in private consultation; or

(5) any other person required by due process oflaw.

(b) The [Polygraph Examiners] Board or any other governmental agency that ""
acquires information from a polygraph examination under this section shall "
maintain the confidentiality of the information.

(c) A polygraph examiner to whom information acquired from a polygraph
examination is disclosed under Subsection (a)(4) may not disclose the
information except as provided by this section.

Dec. Code § 1703.306. We have marked the.information that was acquired from polygraph
examinations and is within the scope ofsection 1703.306. You state that the requestor does
not qualify as an individual authorized to receive the submitted polygraph information under "
section 1703.306(a). Accordingly, we conclude that the city must withhold the information
we have marked under section 552.101 in conjunction with section 1703.306 of the.
Occupations Code.
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Section 552.101 also encompasses section 58.007 of the Family Code. Juvenile law
enforcement records relating to conduct that occurred on or after September 1, 1997 are
confidential under section 58.007. Section 58.007(c) provides as follows:

Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult
files and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from :controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapter B.

Fam. Code § 58.007(c). For purposes of section 58.007, a "child" is defined as a person ten
years of age or older and under seventeen years of age. Id. § 51.02(2)(A). Section 58.007
is not applicable to information that relates to a juvenile as a complainant, victim, witness,
or other involved party; it is only applicable to juveniles listed as suspects or offenders; See
id §§ 58.007, 51.03 (defining "delinquent conduct" and "conduct indicating a need for
supervision" for purposes of section 58.007). Although you state that Exhibit C consists of
law enforcement records concerning ajuvenile, you have not informed us of, nor are we able
to determine, the age of the suspect in the submitted documents. We find that the city has
not demonstrated that Exhibit C involves an identified juvenile suspect for purposes of
section 58.007(c). Therefore, we conclude you have not demonstrated the applicability of
section 58.007(c) ofthe Family Code to the remaining information, and the city may not
withhold it under section 552.101 on that basis.

We note that some of the submitted information is excepted from public disclosure under
section 552.117 of the Government Code.3 Section 552.117(a)(2) excepts from public
disclosure a peace officer's home address and telephone number, social securitynumber, and
family member information regardless ofwhether the peace officer made an election under
section 552.024 ofthe Government Code. Gov't Code § 552.117(a)(2). We also note that
section 552.117(a)(2) encompasses peace officers' cellular telephone and pager numbers if

3 The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481(1987), 480
(1987),470(1987).
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the officer personally pays for the cell or pager service. See Open Records DecisionNo. 670
at 6 (2001); see also Open Records Decision No. 506 at 5-6 (1988) (section 552.117 not
applicable to cellular mobile phone numbers paid for by governmental body and intended for
official use). Section 552.117(a)(2) applies to peace officers as defined by article 2.12 ofthe
Code of Criminal Procedure. Accordingly, the city must withhold the information we have
marked under section 552.117(a)(2) of the Government Code.

We also note that the remaining information contains driver's license numbers.
Section 552.130 excepts from disclosure information that relates to "a motor vehicle
operator's or driver's license or permit issued by an agency of this state." Gov't Code
§ 552.130(a)(1). The city must withhold the information we have marked under
section 552.130.

In summary, the city may withhold the information you have marked under rule 503 of the
Texas Rules ofEvidence. The city must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with section 1703.306 of the
Occupations Code, section 552.117(a)(2), and section 552.130. The remaining information
must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552i301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10· calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).
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If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. ld. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release ofinformation triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for.
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

sm~

Chris Schulz
Assistant Attorney General
Open Records Division

CSlma

Ref: ID# 325703

Ene. Submitted documents

c: Mr. W.L. Bunton
1585 Ratt Road

. Wichita Falls, Texas 76305
(w/o enclosures)


