
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

October 29, 2008

Mr. David Berman
Nichols, Jackson, Dillard, Hager & Smith, L.L.P.
1800 Lincoln Plaza
500 North Akard
Dallas, Texas 75201

0R2008-14701

Dear Mr. Berman:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 325938.

The City of Rowlett (the "city"), which you represent, received a request for information
pertaining to a specified incident at the Wet Zone Water Park. You state you will release a
portion ofthe requested information. You claim the submitted information is excepted from
disclosure under sections 552.101,552.103, 552.107, and 552.111 ofthe Govemment Code. 1

We have considered the exceptions you claim and reviewed the information you have
submitted.2

Initially, we note the city has failed to comply with section 552:301 ofthe Government Code
. in requesting this decision. Section 552.301 describes the procedural obligations placed on

'Although you raise Texas Rule ofEvidence 503 and Texas Rule of Civil Procedure 192.5, we note
that, in this instance, the proper exceptions to raise when asserting the attorney-client and attorney work product
privileges for information not subject to section 552.022 are sections 552.107and 552.111. See Open Records
Decision Nos. 677 (2002), 676 at 6 (2002).

2We note the submitted information contains social security numbers. Section 552.147(b) authorizes
agovernmental body to redact a living person's social security number from public release without the necessity
ofrequesting a decision from this office under the Act. The requestor has a right, however, to her clients' social
security numbers. See generally Gov't Code § 552.023(b) (governmental body may not deny access to person
to whom information relates, or that person's representative, solely on the ground that information is considered .
confidential by privacy principles).
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a governmental body that receives a written request for information it wishes to withhold.
Pursuant to section 552.301 (b), a governmental body must ask for a decision from this office
and state the exceptions that apply not later than the tenth business day after the date of
receiving a written request for information. Gov't Code § 552.301(b). Pursuant to
section 552.301(e), a governmental body must submit the following information within
fifteen business days ofreceiving the written request: (1) general written coriunents stating
the reasons why the stated exceptions apply that would allow the information to be withheld,
(2) a copy ofthe written request for information, (3) a signed statement or sufficient evidence
showing the date the governmental body received the written request, and (4) a copy of
the specific information requested or representative samples, labeled to indicate
which exceptions apply to which parts of the documents. See id. § 552.301(e)(1)(D).
Section 552.308 states:

I

(a) When this subchapter requires a request, notice, or other document to be
.submitted or otherwise given to a person within a specified period, the
requirement is met in a timely fashion if the document is sent to the person
by first class Unites States mail or common or contract carrier properly
addressed with postage or handling charges prepaid and:

(1) it bears a post office cancellation"mark or a receipt mark of a
common or contract carrier indicating a time within that period; or

(2) the person required to submit or otherwise give the document
furnishes satisfactory proof that it was deposited in the mail or
common or contract carrier within that period.

Id. § 552.308(a). The city states it received the request for information on July 31, 2008.
Accordingly, the city's ten business day deadline was August 14, 2008 and its fifteen
business day deadline was August 21, 2008. In correspondence received by this office on
August 25,2008, the city states, in a letter dated August 13, 2008, it requested a ruling
regarding the present request for information. Our office has not received the
referenced August 13, 2008 request for a ruling. Thus, the city failed to comply with
section 552.301(b). Additionally, the envelope in which the August 25, 2008
correspondence was provided to this office does not contain a postmark date. Further, the
city has not furnished satisfactory proof that this correspondence, which included the
responsive documents, was deposited in the mail within the fifteen business day deadline.
Thus, we are unable to determine that the city mailed the responsive documents within the
fifteen business day deadline. See id. § 552.308(a) (prescribing standards for timeliness of
action by United States or common or contract carrier). Consequently, we find that the city
failed to comply with the proceduralrequirements mandated by section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
submit to this office the information required in section 552.301(e) results in the legal
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presumption that the information is public and must be released. Information that is
presumed public must be released unless a governmental body demonstrates a compelling
reason to withhold the information to overcome this presumption. See Hancock v. State Ed.
ofIns., 797 S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (governmental body
must make compelling demonstration to overcome presumption of openness pursuant to
statutory predecessor to Gov't Code § 552.302); Open Records Decision No. 319 (1982).
Generally, a compelling reason exists when third party interests are at stake or when
information is confidential under other law. Open Records Decision No. 150 (1977).
Although you raise sections 552.1 03, 552.1 07, and 552.111 of the Government Code as
exceptions to disclosure of the infonnation at issue, these exceptions are discretionary in
nature. They serve only to protect a governmental body's interests and may be waived; as
such, they do not constitute compelling reasons to withhold information for purPoses of
section 552.302. See Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469
(Tex. App.-Dallas 1999, no pet.) (governmental body may waiv~ section 552.103 );
Open Records Decisions Nos. 677 at 10 (2002) (attorney work-product privilege under
section 552.111 or rule 192.5 is not compelling reason to withhold information under
section 552.302),676 at 12 (2002) (claim ofattorney-client privilege under section 552.107
or rule 503 does not provide compelling reason to withhold information under
section 552.302 if it does not implicate third-party rights), 665 at 2 n.5 (2000) (discretionary
exceptions in general), 663 at 5 (1999) (waiver ofdiscretionary exceptions), 630 at 4 (1994)
(governmental body maywaive attorney-client privilege, section 552. 107(1)), 470 at7 (1987)
(statutory predecessor to section 552.111 subject to waiver). Accordingly, the city may not
withhold the information at issue pursuant to sections 552.103,552.107, and 552.111 ofthe
Government Code. You claim section 552.101 ofthe Government Code for portions ofthe
submitted information. Further, some of the submitted information may be subject to
sections 552.136 and 552.137 ofthe Government Code.3 Because sections 552.101, 552.136
and 552.137 can provide compelling reasons for non-disclosure, we will consider the
applicability of these exceptions to the submitted information.

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to beconfidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses information protected by other statutes. You
claim that the Health Insurance Portability and Accountability Act of 1996 ("HIPAA"), 42
U.S.C. §§ 1320d-1320d-8, excepts the submitted information from disclosure. At the
direction of Congress, the Secretary of Health and Human Services ("HHS") promulgated
regulations setting privacy standards for medical records, which HHS issued as the Federal
Standards for Privacy ofIndividually Identifiable Health Information. See HIPAA, 42 U.S.C.
§ 1320d-2 (Supp. IV 1998) (historical & statutory note); Standards for Privacy of

. Individually Identifiable Health Information, 45 C.P.R. pts. 160, 164 ("Privacy Rule"); see

3The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987),470
(1987).
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also Attorney General Opinion JC-0508 at 2 (2002). These standards govern the releasability
of protected health information by.a covered entity. See 45 C.F.R. pts.160, 164. Under
these standards, a covered entity may not use or disclose protected health information, except
as pr~vided by parts 160 and 164 of the Code of Federal Regulations. 45 C.F.R.
§ 164.502(a).

This office addressed the interplay of the Privacy Rule and the Act. See Open Records
Decision No. 681 (2004). In that decision, we noted that section 164.512 oftitle 45 of the
Code of Federal Regulations provides that a covered entity may use or disclose protected
health information to the extent that such use or disclosure is required by law and the use or
disclosure complies with and is limited to the relevant requirements of such law. See 45
C.F.R. § 164.512(a)(1). We further noted that the Act "is a mandate in Texas law that
compels Texas governmental bodies to disclose information to the public." See ORD 681
at 8; see also Gov't Code §§ 552.002, .003, .021. We therefore held that disclosures under

. .
the Act come within section 164.512(a) oftitle 45 of the Code ofFederal Regulations. The
Third Court of Appeals has also held that disclosures under the Act come within
section 164.512(a). See Abbott v. Tex. Dep 't ofMental Health & Mental Retardation, 212
S.W.3d 648, 662 (Tex. App.-Austin 2006, no pet.). Consequently, the Privacy Rule does
not make information confidential for tne purpose of section 552.101 of the Government
Code. ORD 681 at 9; see also Open Records Decision No. 478 (1987) (as general rule,
statutory confidentiality requires express language making information confidential).
Because the Privacy Rule does notmake confidential information that is subject to disclosure
under the Act, the city may withhold protected health information from the public only ifthe
information is confidential under other law or an exception in subchapter C of the Act
applies.

Section 552.101 also encompasses section 773.091 ofthe Health and Safety Code, which
provides in part:

(b) Records ofthe identity, evaluation, or treatment ofa patient by emergency
medical services personnel or by a physician providing medical supervision
that are created by the emergency medical services personnel or physician or
maintained by an emergency medical services provider are confidential and
privileged and may not be disclosed except as provided by this chapter.

(g) The privilege of confidentiality under this section does not extend to
information regarding the presence, nature of injury or illness, age, sex,
occupation, and city of residence of a patient who is receiving emergency
medical services.
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Health & Safety Code § 773.091(b), (g). Thus, except for the information specified in
, section 773.091(g), EMS records are deemed confidential under section 773.091 and,
therefore, may only be released' in accordance with chapter 773 of the Health and Safety
Code. See id. §§ 773.091-.094. We note, however, that records that are confidential under
section 773.091 may be disclosed to "any person who bears a written consent ofthe patient
or other persons authorized to act on the patient's behalf for the release of confidential
information." Id. §§773 .092(e)(4), .093. Section?73 .093 provides that a consent for release
of EMS records must specify (1) the information or records to be covered by the release;
(2) the reasons or purpose for the release; and (3) the person to whom the information is to
be released. Upon review, we find portions of the submitted information are subject to
chapter 773 of the Health and Safety Code. The requestor, in this instance, has identified
herself as the representative ofsome ofthe individuals to whom the submitted EMS records
pertain. Thus, the city must withhold the information we have marked under section 552.101
ofthe Government Code in conjunction with section 773.091 ofthe Health and Safety Code,
except as specified by section 773.091(g). However, the city must release the information
we have marked, if the' city receives proper consent under section 773.093. See id.
§§ 773.092, .093.

Section 552.1 01 also encompasses the doctrines ofcommon-law privacy and constitutional
privacy. Common-law privacy protects information if the information (1) contains highly
intimate or embarrassing facts, the publication of which would be highly objectionable to a
reasonable person, and (2) is not oflegitimate concern to the public. Indus. Found. v. Tex.
Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976). The type of information considered
intimate and embarrassing by the Texas Supreme Court in Industrial Foundation included
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. Id. at 683. This office has determined that other types of
information also are private under section 552.101. See generally Open Records Decision
No. 659 at 4-5 (1999) (summarizing information attorney general has held to be private).

Constitutional privacy consists of two interrelated types of privacy: (1) the right to make
certain kinds of decisions independently; and (2) an individual's interest in avoiding
disclosure ofpersonal matters. Open Records Decision No. 455 at 4 (1987). The first type
protects an individual's autonomy within "zones ofprivacy" which include matters related
to marriage, procreation, contraception, family relationships, and child rearing and education.
Id. The second type of constitutional privacy requires a balancing between the individual's
privacy interests and the public's need to know information ofpublic concern. Id. The scope
of information protected under constitutional privacy is narrower than that under the
common-law doctrine of privacy; the information must concern the "most intimate aspects
of human affairs." Id. at 5 (citing Ramie v. City ofHedwig Village, 765 F.2d 490 (5th
Cir. 1985)).
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You claim the remaining information is excepted from disclosure under section 552.101 in
conjunction with common-law and constitutional privacy. Upon review of the remaining
information, we find it does not contain highly intimate or embarrassing information that is
ofno legitimate concern to the public. Accordingly, none ofthe remaining information may
be withheld under section 552.101 of the Government Code in conjunction with
common-law privacy. Furthermore, we conclude you have not shown that any of the
remaining information comes within one Of the constitutional zones ofprivacy or involves
the most intimate aspects ofhuman affairs. See Open Records Decision Nos. 470, 455, 444
(1986),423 at 2 (1984). Therefore, none of the remaining information may be withheld
under section 552.101 on the basis of constitutional privacy.

Section 552.136 ofthe Government Code states that "[n]otwithstanding any other provision
of this chapter, a credit card, debit card, charge card, or access device number that is·
collected, assembled, or maintained by or for a governmental body is confidential." Gov't
Code § 552.136. Upon review, we find th~ city must withhold the insurance policy number
we have marked under section 552.136 of the Government Code.

Section 552.137 excepts from disclosure "an e-mail address of a member of the public that
is provided for the purpose of communicating electronically with a governmental body"
unless the member of the public consents to its release or the e-mail address is of a type
specifically excluded by subsection (c). See id. § 552. 137(a)-(c). We note section 552.137
is not applicable to an institutional e~mail address, an Internet website address, or an e-mail
address that a governmental entity maintains for one of its official~ or employees. You
do not inform you have received consent for the release of the email addresses we have
marked. Therefore, the city must withhold the e-mail addresses we have marked under
section 552.137 of the Government Code.

We also note a portion ofthe submitted information is protected by copyright. A custodian
of public records must comply with the copyright law and is not required to furnish copies
of records that are protected by copyright. Attorney General Opinion JM-672 (1987). A
governmental body must -allow inspection of copyrighted materials unless an exception
applies to the information. Id. Ifa member ofthe public wishes to make copies ofmaterials
protected by copyright, the person must do so unassisted by the governmental body. In
making copies, the member ofthe public assumes the duty ofcompliance with the copyright

. law and the risk of a copyright infringement suit. .See Open Records Decision No. 550
(1990).

In summary, the city must withhold the information we have marked under section 552.101
ofthe Government Code in conjunction with section 773.091 ofthe Health and Safety Code,
except as specified by section 773.091(g). However, the city must release the information
we have marked, if the city receives proper consent under section 773.093. The city must
withhold the insurance policy number we have marked under section 552.136 and the e-mail
addresses we have marked under section 552.137. The remaining information must be
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released, but any copyrighted information may only be released in accordance with copyright
law.4

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408,411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release ofinformation triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be

4We note, however, the submitted documents contain infonnation that is confidential with respect to
the general public. See Gov't Code § 552.023 (person's authorized representative has special right of access.
to information that is excepted from public disclosure under laws intended to protect person's privacy interest
as subject of the information); see also Open Records Decision No. 481 at 4 (1987) (privacy theories not
implicated when person asks governmental body for information concerning the person himself or herself).
Thus, in the event the city receives another request for this infonnatiori from someone other than this requestor
or her clients, the city ml1st ask this office for a decision whether the information is subject to public disclosure.
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sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
ofthe date of this ruling.

Sincerely,

Melanie 1. Villars
Assistant Attorney General
Open Records Division

MJV/eeg

Ref: ID# 325938

Enc. Submitted documents

c: Ms. Angie Hill
Wells, Purcell, Kraatz & Brookman
1619 Pennsylvania Avenue
Fort Worth, Texas 76104
(w/o enclosures)


