ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

November 14, 2008

Ms. Zandra L. Pulis
Senior Counsel

Legal Service Division
CPS Energy

P.0.Box 1771

San Antonio, Texas 78296

OR2008-15681

Dear Ms. Pulis:

You ask whether certain information is subject to required publid disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 327773.

The City Public Service Board of the City of San Antonio d/b/a CPS Energy (“CPS”)
received a request for (1) the amount of money spent on outside and in-house legal counsel
fees for the last two years, (2) how that amount compares to ten years ago, (3) and how much
money has been spent on out-of-court settlements for the last two years.! You state you are
providing most of the requested information to the requestor. You claim the submitted total
in-house legal fees are excepted from disclosure under section 552.133 of the Government
Code. We have considered the exception you claim and reviewed the submitted information.

Initially, we must address CPS’s obligations under the Act. Section 552.301 describes the
procedural obligations placed on a governmental body that receives a written request for
‘information it wishes to withhold. Pursuant to section 552.301(b), the governmental body
must ask for the attorney general’s decision and state the exceptions that apply within ten
business days after receiving the request. See Gov’t Code § 552.301(a), (b). In this instance,

!'You state CPS sought and received clarification from the requestor regarding the request for legal
fees for the last two years. See Gov’t Code § 552.222(b) (stating if information requested is unclear,
governmental body may ask requestor to clarify or narrow request)
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you state CPS received the request for information on August 25, 2008. However, you did

not request a ruling from this office until September 10, 2008. Consequently, we find CPS .

failed to comply with the requirements of section 552.301 in requesting this decision from
our office.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the requirements of section 552.301 results in the legal presumption the
requested information is public and must be released unless a compelling reason exists to
withhold the information from disclosure. See id. § 552.302; Hancock v. State Bd. of
Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ) (governmental body must
make compelling demonstration to overcome presumption of openness pursuant to statutory
predecessor to section 552.302); Open Records Decision No. 319 (1982). Generally, a
compelling reason to withhold information exists where some other source of law:makes the.
information confidential or where third party interests are at stake. Open Records Decision
No. 150 at 2 (1977). Because section 552.133 can provide a compelling reason to withhold
information, we will address the applicability of this exception to the submitted information."

Section 552.133 of the Government Code excepts from disclosure a public power ut111ty ]
information related to a competitive matter. Section 552.133(b) provides: ' :

Information or records are excepted from the requirements of
Section 552.021 if the information or records are reasonably related to a
competitive matter, as defined in this section. Excepted information or
records include the text of any resolution of the public power utility
governing body determining which issues, activities, or matters constitute
competitive matters. Information or records of a municipally owned utility
that are reasonably related to a competitive matter are not subject to
* disclosure under this chapter, whether or not, under the Utilities Code, the
" municipally owned utility has adopted customer choice or serves in a
" multiply certificated service area. This section does not limit the right of a
* public power utility governing body to withhold from disclosure information
“ deemed to be within the scope of any other exception provided for in th1s _
" chapter, subject to the provisions of this chapter.

Gov’t Code § 552.133(b). Section 552.133(a)(3) defines a “competitive matter” as a matter
the public power utility governing body in good faith determines by vote to be related to the
public power utility’s competitive activity, and the release of which would give an advantage
to competitors or prospective competitors. See id. § 552.133(a)(3). However,
section 552.133(a)(3) also provides thirteen categories of information that may not be
deemed competitive matters. The attorney general may conclude section 552.133 is
inapplicable to the requested information only if, based on the information provided, the
attorney general determines the public power utility governing body has not acted in good
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faith in determining the issue, matter, or activity is a competitive matter or the information
requested is not reasonably related to a competitive matter. Gov’t Code § 552.133(c).

" You inform us, and provide documentation showing, the CPS Board of Trustees (“the
board”), as governing body of a public power utility, adopted a resolution defining
“competitive matter” pursuant to section 552.133 in which the board defined employee
identifying information, among other things, to be within the scope of the term “competitive
matter.” Based on the resolution, the board developed a policy determining competitive
. information, which specifically lists, among other things, names, home addresses and

telephone numbers, and any other information that can identify a particular individual or
“position and the applicable compensation as employee-identifying information for purposes
. of competitive matters. : S

- The submitted information consists of the total dollar amounts paid for all in-house légal fees
.. for fiscal years 2006-2007 and 2007-2008. You argue the submitted lump sum legal fees
<: “provide insight into the amounts earned by each of the attorneys in CPS Energy’s Legal
- Services Department.” We note, however, the submitted information does not include .
- names, home addresses or telephone numbers, or any other information that can identify
~ particular individuals or positions, as specified in the board’s policy defining competitive

‘matters. Thus, we find you have not sufficiently demonstrated the submitted information is -
reasonably related to a competitive matter. We therefore conclude CPS may not withhold

the submitted legal fees under section 552.133 of the Government Code. - As you have
- claimed no other exceptions to disclosure, the submitted information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
- determination regarding any other records or any other circumstances.

» This ruling triggers important deadlines regarding the rights and responsibilities of the
- governmental body and of the requestor. For example, governmental bodies are prohibited
- from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
. governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.

Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
~ general have the right to file suit against the governmental body to enforce this ruling.

- Id. § 552.321(a). :

If this ruling requires the governmental body to release all or part -of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
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Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the -
requestor should report that failure to the attorney general’s Open Government Hotline,
“toll free, at (877) 673-6839. The requestor may also file a complaint with the district or -
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers.certain procedures for

costs and charges to the requestor. If records are released in compliance with this ruling, be

sure that all charges for the information are at or below the legal amounts. Questions or

. complaints about over-charging must be directed to Hadassah Schloss at the Office of the
‘Attorney General at (512) 475-2497. : :

If the governmental body, the requestor, or any other person has questions or comments
~-about this ruling, they may contact our office. Although there is no statutory deadline for

contacting us, the attorney general prefers to receive any comments W1th1n 10 calendar days
of the date of this ruling.

Sincerely,

- Leah B. Wingerson -
Assistant Attorney General
Open Records Division
LBW/ma

Ref:- ID# 327773

Enc. Submitted documents

cc:  Requestor
(w/o enclosures)




GREG ABBOTT

November 14, 2008

Ms. Sylvia McClellan

Assistant City Attorney

City of Dallas

Criminal Law and Police Division
1400 South Lamar

Dallas, Texas 75215

OR2008-15682

Dear Ms. McClellan:

You ask whether certain information is subjtec't. to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID# 327845.

The Dallas Police Department (the “department”) received a request for incident report
number 0210100-V. You claim the submitted incident report is excepted from disclosure
" under sections 552.101 and 552.108 of the Government Code. We have considered the

exceptions you claim and reviewed the submitted information. :

Section 552.108(a)(1) excepts from disclosure “[i]nformation held by a law enforcement
agency or prosecutor that deals with the detection, investigation, or prosecution of crime . . .
if . . . release of the information would interfere with the detection, investigation, or
prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental body claiming
section 552.108 must reasonably explain how and why the release of the requested
information would interfere with law enforcement. See id. §§ 552.108(a)(1), .301(e)(1)(A);
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state incident report
number 0210100-V pertains to a pending criminal investigation. Based on this
representation and our review of the submitted report, we conclude the release of this
information would interfere with the detection, investigation, or prosecution of crime. See
Houston Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ.

PosT OFFICE BOX 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US
An Equal Employment Opportunity Employer - Printed on Recycled Paper




Ms. Sylvia McClellan - Page 2

App.—Houston [14th Dist.] 1975), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976)
(court delineates law enforcement interests that are present in active cases).

Section 552.108, however, does not except from disclosure basic information about an
arrested person, an arrest, or a crime. Gov’t Code § 552.108(c). Such basic information -
refers to the information held to be public in Houston Chronicle, and includes the identity:
of the complainant and a detailed description of the offense. See 531 S.W.2d at 186-87,;
“Open Records Decision No. 127 (summarizing types of information considered to be basic
information). You claim, however, the information identifying the complainant, who was the
victim of an alleged sexual assault, is private and must be withheld under section 552.101
of the Government Code in conjunction with common-law privacy. :

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses the doctrine of common-law privacy, which
protects information if it (1) contains highly intimate or embarrassing facts, the publication.
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). In Open Records Decision No. 393 (1983), this office concluded information
that either identifies or tends to identify a victim of sexual assault or other sex-related offense
must be withheld under common-law privacy. Open Records Decision No. 393 at 2 (1983);
see Open Records Decision No. 339 (1982); see also Moralesv. Ellen, 840 S.W.2d 519 (Tex.
App.—El Paso 1992, writ denied) (identity of witnesses to and victims of sexual harassment
was highly intimate or embarrassing information and public did not have a legitimate interest
in such information). The department must withhold the alleged sexual assault victim’s
identifying information from the basic information in report number 0210100-V under
section 552.101 in conjunction with common-law privacy. The remaining basic information
must be released. : - 3

In summary, with the exception of basic information, the department may withhold the
submitted incident report under section 552.108(a)(1) of the Government Code. Inreleasing
the basic information, the department must withhold the alleged sexual assault victim’s
-identifying information under section 552.101 of the Government Code in conjunction with
common-law privacy. : ' '

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
-determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
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Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the -
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce thls ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested

information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the

Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the .
Government Code. If the governmental body fails to do one of these things, then the-
requestor should report that failure to the attorney general’s Open Government Hotline,:

toll free, at (877) 673-6839. The requestor may also file a complaint with the district or

county attorney. Id. § 552.3215(e). :

If this ruling requires or permits the governmental body to withhold all or some of the:
requested information, the requestor can challenge that decision by suing the governmental:
body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411’
(Tex. App. —Austm 1992, no writ). -

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be -
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the:
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling. ' :

Sincerely,
Leah B. Wingerson
Assistant Attorney General

‘Open Records Division

LBW/ma
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Ref: ID# 327845
Enc. Submitted documents

cc: Requestor ,
(w/o enclosures)




