
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

November 18, 2008

Ms. Leslie R. Barber
Texas General Land Office
P.O. Box 12873
Austin, Texas 78711-2873

0R2008-15822

Dear Ms. Barber:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 328194.

The Texas General Land Office (the "GLO") received a request for memoranda ofagreement
between the GLO and various specified governmental bodies and property owners for
construction ofgeo-textile tubes on Galveston Island and permits issued for construction of
geo-textile tubes at specified condominium and subdivision projects. You claim that a
portion of the submitted information is excepted from disclosure under sections 552.1 07
and 552.111 of the Government Code.! You also state that release of this information may
implicate the interests of the City of Galveston (the "city"), the County of Galveston (the
"county"), Khala Development, and Silverleaf Resorts, (collectively, the "third parties").
Accordingly, you inform us, and provide documentation showing, that you notified the third
parties of the request and of their right to submit arguments to this office as to why the
submitted information should not be released. See Gov't Code § 552.305(d); Open Records
Decision No. 542 (1990) (statutory predecessor to section 552.305 permitted governmental
body to rely on interested third party to raise and explain applicability of exception to
disclosure under certain circumstances). We have considered the submitted arguments and
have reviewed the submitted information.

You seek to withhold Attachment B under section 552.107 of the Government Code.
Section 552.107(1) protects information coming within the attorney-client privilege. When
asserting the attorney-client privilege, a governmental body has the burden ofproviding the

!Altholigh you initially raised sections 552.101 and 552.103 of the Government Code as exceptions
to the disclosure of the submitted information, you have provided no arguments regarding the applicability of
these sections. Thus, we assume that you no longer urge these sections. See Gov't Code §§ 552.301(b), (e),
.302.

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US

Ail Equal Employment Opportu"ity Employer. Priuted au Recycled Paper



Ms. Leslie R. Barber - Page 2

necessary facts to demonstrate the elements of the privilege in order to withhold the
information at issue. Open Records Decision No. 676 at 6-7 (2002). First, a governmental
body must demonstrate that the information constitutes or documents a communication. Id.
at 7. Second, the communication must have been made "for the purpose of facilitating the
rendition of professional legal services" to the client governmental body. TEX. R.
EVID. 503(b)(1). The privilege does not apply when an attorney or representative is involved
in some capacity other than that ofproviding or facilitating professional legal services to the
client governmental body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex.
App.-Texarkana 1999, orig. proceeding) (attorney-clientprivilege does not apply ifattorney
acting in a capacity other than that of attorney). Third, the privilege applies only to
communications between or among clients, client representatives, lawyers, and lawyer
representatives. TEX. R. EVID. 503(b)(1). Thus, a governmental body must inform this
office of the identities and capacities of the individuals to whom each communication at
issue has been made. Lastly, the attorney-client privilege applies only to a confidential
communication. Id. 503(b)(1), meaning it was "not intended to be disclosed to third persons
other than those to whom disclosure is made in furtherance of the rendition ofprofessional
legal services to the client or those reasonably necessary for the transmission of the
communication." Id. 503(a)(5). Whether a communication meets this definition depends
on the intent ofthe parties involved at the time the information was communicated. Osborne
v. Johnson, 954 S.W.2d 180,184 (Tex. App.-Waco 1997, no writ). Moreover, because the
client may elect to waive the privilege at any time, a governmental body must explain that
the confidentiality of a communication has been maintained. Section 552.107(1) generally
excepts an entire communication that is demonstrated to be protected by the attorney-client

.privilege unless otherwise waived by the governmental body. See Huie v. DeShazo, 922
S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication, including facts
contained therein).

In this case, you state that Attachment B consists ofa confidential communication made for
the purpose offacilitating the rendition ofprofessional legal services. You also state that the
communication was between a GLO attorney and GLO employees. Finally, you state that
the communication has remained confidential. Thus, the GLO may withhold Attachment B
under section 552.107(1) of the Government Code.2

Next, we note that an interested third party is allowed ten business days after the date of its
receipt ofthe governmental body's notice under section 552.305(d) to submit its reasons, if
any, as to why information relating to that party should be withheld from public disclosure.
See Gov't Code § 552.305(d)(2)(B). We have received representations from the city and the
county that they do not object to the release of any of the information that concerns them.
Additionally, as ofthe date ofthis letter, we have not received comments from either of the
other third parties explaining why the submitted information should not be released.

2As our rilling is dispositive as to Attachment E, we need not address your argument under
section 552.111 of the Government Code for this information.
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Therefore, we have no basis to conclude that any ofthe third parties have a protected interest
in the submitted information. See id. § 552.110; Open Records Decision Nos. 661 at 5-6
(1999) (to prevent disclosure of commercial or financial information, party must show by
specific factual evidence, not conclusory or generalized allegations, that release ofrequested

. information would cause that party substantial competitive harm), 552 at 5 (1990) (party
must establish. prima facie case that information is trade secret), 542 at 3 (1990).
Accordingly, the GLO may not withhold Attachment C based upon the interests of the third
parties.

In summary, the GLO may withhold Attachment B under section 552.107 ofthe Government
Code. Attachment C must be released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regm:ding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).
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Please remember that under the Act the release ofinformation triggers certain procedures for
costs and charges to the req1.!estor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. ,Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

~fc~
Assistant Attorney General
Open Records Division

LERljb

Ref: ID# 328194

Ene. Submitted documents

c: Requestor
(w/o enclosures)

c: Ms. Roberta B. Cross
Assistant City Attorney
823 Rosenberg
Galveston, Texas 77553
(w/o enclosures)

Mr. Michael 1. Brown
SilverleafResorts, Inc.
1221 Riverbend Drive, 'Suite 120
Dallas, Texas 75247
(w/o enclosures)

Mr. Bruce Reinhart
Khala Development
3312 Thousand Oaks Cove
Austin, Texas 78746
(w/o enclosures)

Ms. Myrna S. Reingold
Galveston County Legal Department
c/o Galveston County Office
of Emergency Management
1353 PM 646
Dickinson, Texas 77539
(w/o (enclosures)


