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Mr. Mark Shoesmith
Assistant City Attorney
City of EI Paso
2 Civic Center Plaza
EI Paso, Texas 79901-1196

0R2008-16302

Dear Mr. Shoesmith:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 328632.

The EI Paso Police Department (the "department") received a request for all information,
including complaint reports, 9-1-1 transcripts, and 9-1-1 calls, related to a specific incident
involving a named individual. You state the department does not have information
responsive to t~e request for 9-1-1 calls.1 You claim that the submitted information is
excepted from disclosure under section 552.101 of the Government Code. We have
considered the exception you claim and reviewed the submitted information..

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses information made confidential by statute, such
as section 261.201 (a) of the Family Code. Section 261.201(a) provides as follows:

. IThe Act does not require a governmental body that receives a request for information to create
information that did not exist when the request was received. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision
Nos. 605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990).
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(a) The following information is confidential, is not subject to public release
under Chapter 552, Government Code, and may be disclosed only for
purposes consistent with this code and applicable federal or state law or under
rules adopted by an investigating agency:

(1) a report ofalleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, and working papers used or developed in
an investigation under this chapter or in providing serv'ices as a result
of an investigation.

Fam. Code § 261.201(a). You state that the submitted inforniation involves an investigation
of alleged child abuse. However, the submitted information relates to a capital murder
investigation. Thus, we find you have not established that this information was used or
developed in an investigation of child abuse under chapter 261. Accordingly, we conclude
that the submitted information is not confidential under section 261.201 ofthe Family Code
and may not be withheld under section 552.101 on that basis.

,

You contend that the submitted information is confidential under both common-law and
constitutional privacy. Section 552.101 encompasses the doctrines of common-law and
constitutional privacy. Common-law privacy protects information that is (1) highly intimate
or embarrassing, the publication of which would be highly objectionable to a reasonable
person, and (2) not oflegitimate concern to the public. Indus. Found. i/. Tex. Indus. Accident
Bd., 540 S.W.2d 668, 685 (Tex. 1976). The type of information considered intimate and
embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment ofmental disorders, attempted suicide, and injuries to sexual
organs. Id. at 683.

Constitutional privacy consists of two interrelated types of privacy: (1) the right to make
certain kinds of decisions independently and (2) an individual's interest in avoiding
disclosure ofpersonal matters. Open Records Decision No. 455 at 4 (1987). The first type
protects an individual's autonomy within "zones ofprivacy," which include matters related
to marriage, procreation, contraception, family relationships, and child rearing and education.
Id. The second type ofconstitutional privacy requires a balancing between the individual's
privacy interests and the public's need to know information ofpublic concern. Id. The scope
of information protected is narrower than that under the common-law doctrine of privacy;
the information must concern the "most intimate aspects of human affairs." Id. at 5 (citing
Ramie v. City o/Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)).
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Upon review, we find that you have failed to demonstrate how any of the remaining
information constitutes highly intimate or embarrassing information ofno legitimate concern
to the public. See Lowe v. Hearst Communications, Inc., 487 F.3d 246, 250 (5th Cir. 2007)
(noting a "legitimate public interest in facts tending to support an allegation of criminal
activity" (citing Cinel v. Connick, 15 F.3d 1338, 1345-46 (1994)). Additionally, you have·
not demonstrated how any ofthe submitted information falls within the zones ofprivacy or .
implicates privacy interests for purposes of constitutional privacy. Thus, none of the
submitted information may be withheld under section 552.101 in conjunction with either.
common-law or constitutional privacy.

We note that section 552.130 is applicable to some of the submitted information.
Section 552.130 of the Government Code excepts from disclosure information that relates
to a driver's license or motor vehicle title or registration issued by an agency ofthis state.2

Gov'tCode § 552.130. Accordingly, the department must withhold the Texas motor vehicle
record information we have marked ·under section 552.130. As you assert no further
arguments against disclosure, the remaining information must be released.3

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited·
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the .
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id § 552.353(b)(3). If the governmental body does not file suit over this ruling and the·
governmental body does not comply with it, then both the requ~stor and the attorney
general have the right to file suit against the governmental body to enforce this ruling..
Id § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body

2The Office ofthe Attorney General will raise mandatory exceptions on behalfofagovernmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987),470
(1987).

3We note that the information being released contains social security numbers. Section 552.l47(b)
ofthe Government Code authorizes agovernmental bodyto r~dact a living person's social securitynumber from
public release without the necessity ofrequesting a decision from this office under the Act.
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will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. fd. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can ,challenge that decision by suing the governmental
body. fd § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release ofinformation,triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that' all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the

. Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

(} O1QA~
Christina Alvarado
Assistant Attorney General
Open Records Division

CAlma'

Ref: ID# 328632

Ene. Submitted documents

c: Requestor
(w/o enclosures)


