
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

December 2,2008

Ms. Paige C. Kyle
Walsh, Anderson, Brown, Schulze & Aldridge, P.C.
P.O. Box 460606
San Antonio, Texas 78246-0606

OR2008-16403

Dear Ms. Kyle:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 328962.

The Northside Independent School District (the "district"), which you represent, received a
request for: 1) all e-mail or other written correspondence between specified district personnel

- ---- pertaining to several namea-inaividuals, a sp-e-cifiectp-oHce-report;-several-named-individuals'--------- - - ---
statements to the district police; 2) phone records containing any calls between the named
district personnel that occurred during a specified time period; and 3) several specified e-
mails and e-mail attachments. You state that you have released some of the responsive
information to the requestor. You claim that the submitted information is excepted from
disclosure under sections 552.101 and 552.107 of the Government Code. We have
considered the exceptions you claim.and reviewed the submitted information.

As section 552.107 is the potentially more comprehensive exception here, we will address
your argument under that section first. Section 552.107(l) ofthe Government Code protects
information coming within the attorney-client privilege. When asserting the attorney-client
privilege, a governmental body has the burden of providing the necessary facts to
demonstrate the elements ofthe privilege in order to withhold the information at issue. Open
Records Decision No. 676 at 6-7 (2002). First, a governmental body must demonstrate that
the information constitutes or documents a communication. Id. at 7. Second, the
communication must have been made "for the purpose of facilitating the rendition of
professional legal services" to the client governmental body. TEX. R. EVID. 503(b)(l). The
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privilege does not apply when an attorney or representative is involved in some capacity
other than that of providing or facilitating professional legal services to the client
governmental body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex.
App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply ifattorney
acting in a capacity other than that of attorney). Governmental attorneys often act in
capacities other than that ofprofessional legal counsel, such as administrators, investigators,
or managers. Thus, the mere fact that a communication involves an attorney for the
government does not demonstrate this element. Third, the privilege applies only to
communications between or among clients, client representatives, lawyers, and lawyer
representatives. TEX.R.EvID. 503(b)(I). Thus, a governmental body must inform this office
ofthe identities and capacities of the individuals to whom each communication at issue has
been made. Lastly, the attorney-client privilege applies only to a confidential
communication, id., meaning it was "not intended to be disclosed to third persons other than
those to whom disclosure is made in furtherance of the rendition of professional legal
services to the client or those reasonably necessary for the transmission of ·the
communication." Id. 503(a)(5).

Whether a communication meets this definition depends on the intent ofthe parties involved
at the time the information was communicated. Osborne v. Johnson, 954 S.W.2d 180, 184
(Tex. App.-Waco 1997, no writ). Moreover, because the client may elect to waive the. .
privilege at any time, a governmental body must explain that the confidentiality of a
communication has been maintained. Section 552.107(1) generally excepts an entire
communication that is demonstrated to be protected by the attorney-client privilege unless
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920,923
(Tex. 1996) (privilege extends to entire communication, including facts contained therein).

-----------

You contend that the information marked AG-OOI througnAG~0422-incluaes

communications between representatives of and attorneys for the district that were made in
furtherance ofthe rendition ofprofessional legal services to the district. You also assert the
communications were intended to be confidential and that their confidentiality has been
maintained. Based on our review ofthe information at issue, we agree most ofthe submitted
information consists ofprivileged attorney-client communications the district may withhold
under section 552.107. However, you do not explain the district's relationship with, or the
capacities of, some of the parties involved in the remaining communications. See TEX. R.
EVID. 503(b)(I)(C) (client has privilege to refuse to disClose and to prevent any other person
from disclosing confidential communications made for purpose of facilitating rendition of
professional legal services to lawyer or representative of lawyer representing another party
in pending action and concerning a matter ofcommon interest therein) (emphasis added);
TEX. R. DISCIPLINARY CONDUCT 1.05(c)(1) (lawyer may reveal confidential information
when lawyer has been expressly authorized to do so in order to carry out representation); In
re Auclair, 961 F.2d 65,69 (5th Cir. 1992) (citing Hodges, Grant & Kaufmann v. United
States Government, 768 F.2d 719, 721 (5th Cir. 1985)) (attorney-client privilege is not
waived if privileged communication is shared with third person who has common legal '
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interest with respect to subject matter of communication); Restatement (Third) of the Law
Governing Lawyers § 76 (if two or more clients with common interest in litigated or non
litigated matter and represented by separate lawyers agree to exchange information
concerning the matter, communication of any such information that otherwise qualifies as
privileged under sections 68-72 and that relates to the matter is privileged as against third
persons, and any such client may invoke privilege unless it has been waived by client that
made communication). Thus, you have failed to demonstrate the remaining communications
document privileged attorney-client communications. Accordingly, the district may not
withhold the remaining communications, which we have marked for release, under
section 552.107 of the Government Code.

However, we note that a portion of the information marked AG-OOI through AG-0422
contains the requestor's client's 1-9 form. Section 552.101 ofthe Government Code excepts
from disclosure "information considered to be confidential by law, either constitutional,
statutory, or by judicial decision." Gov't Code § 552.101. This exception encompasses
information that other statutes make confidential. Section 1324a of title 8 of the United
States Code provides that an Employment Eligibility Verification Form 1-9 "may not be used
for purposes other than for enforcement ofthis chapter" and for enforcement ofother federal
statutes governing crime and criminal investigations. See 8 U.S.C. §'1324a(b)(5); see also
8 C.F.R. § 274a.2(b)(4). The release ofthe submitted1-9 form and its attachment in response
to this request for information would be "for purposes other than for enforcement" of the
referenced_federal statutes. Accordingly, the 1-9 form and attachment in the submitted
information is excepted from disclosure under section 552.101 of the Government Code in
conjunction with federal law and may be released only for purposes of compliance with the
federal laws and regulations governing the employment verification system.

We next note thatllie-ii1formaIion marKea-AG=OOTlmougli AG~042Talso containsa-W=-4
form. Section 552.1 01 also encompasses section 61 03(a) of title 26 of the United States
Code. Prior decisions of this office have held that section 6103(a) oftitle 26 of the United
States Code renders tax return information confidential. Attorney General Opinion
H-1274(1978) (tax returns); Open Records Decision Nos. 600 (1992) (W-4 forms), 226
(1979) (W-2 forms). Section 6103(b) defines the term "return information" as "a taxpayer's
identity, the nature, source, or amount of income, payments, tax withheld, deficiencies,
overassessments or tax payments ... or any other data, received by, recorded by, prepared by,
furnished to, or collected by the Secretary [of the Internal Revenue Service] with respect to
a return... or the determination of the existence, or possible existence, of liability... for any
tax, ... penalty, ... , or offense[.]" See 26 U.S.C. § 61 03(b)(2)(A). Federal courts have
construed the term "return information" expansively to include any information gathered by
the Internal Revenue Service regarding a taxpayer's liability under title 26 of the United
States Code. See Mallasv. Kolak, 721'F. Supp 748, 754 (M.D.N.C.1989), aff'dinpart, 993
F.2d 1111 (4th Cir. 1993).

·--f
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Subsections (c) and (e) of section 6103 are exceptions to the confidentiality provisions of
section 6103(a) and provide for disclosure of tax information to the taxpayer or the
taxpayer's designee. See 26 U.S.C. § 6103(c), (e)(1)(A)(i) (tax return information may be
disclosed to taxpayer), (e)(7) (information may be disclosed to any person authorized by
subsection(e) to obtain such information ifSecretary ofTreasury determines such disclosure

. would not seriously impair tax administration); see also Lake v. Rubin, 162 F.3dl13 (D.C.
Cir. 1998) (26 U.S.C. § 6103 represents exclusive statutory route for taxpayer to gain access
to own return information and overrides individual's right of access under the federal
Freedom of Information Act). Section 6103(c) provides that, unless the Secretary of
Treasury determines that disclosure would seriously impair tax administration, tax record
information may be released to any person or persons as the taxpayer may designate in a
consent to such disclosure. See 26 U.S.C. § 610,3(c). We note that the requestor represents
the individual whose tax information is at issue. Therefore, pursuant to section 6103(c) of
title 26 of the United States Code, the district must release the marked W-4 form if this
requestor's client has consentedto the disclosure ofher tax record information to her attorney
and the Secretary of Treasury determines that such disclosure would not seriously impair
federal tax administration. Otherwise, the submitted W-4 form is confidential under
section 6103 of title 26 of the United States Code and must be withheld from the requestor
under section 552.101 of the Government Code.

We next note that the documents markedAG-OO 1 through AG-0423 contain medical record
information. Medical records are confidential under the Medical Practice Act (the "MPA"),
subtitle B of title 3 of the Occupations Code. Section 552.101 also encompasses the MPA.
Section 159.002 of the MPA provides in part:

______________(b) A_~e~oE~ of!he identity,~iagnosis, evaluation, or treatment of a patient I
by a physician that is created or maintained Ey a pliysician isconfiaenfiarana-----~-~------r
privileged and may not be disclosed except as provided by this chapter.. !

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b)-(c). Information that is subject to the MPA includes both medical
records and information obtained from those medical records. See id. §§ 159.002, .004;
Open Records Decision No. 598 (1991). This office has concluded that the protection
afforded by section 159.002 extends only to records created by either a physician or someone
under the supervision of a physician. See Open Records Decision Nos. 487 (1987), 370
(1983),343 (1982). Medical records may only be released in accordance with the MPA. See
Open Records Decision No. 598 (1991). Upon review, we find the medical records we have
marked may only be released in accordance with the MPA.
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You claim that the documents marked AG-0423 through AG-0426 are confidential under
section 21.355 of the Education Code. Section 552.101 encompasses section 21.355 of the
Education Code, which provides, "[a] document evaluating the performance of a teacher or
administrator is confidential." Educ. Code § 21.355. In addition, the court has concluded
a written reprimand constitutes an evaluation for purposes of section 21.355 because "it
reflects the principal's judgment regarding [a teacher's] actions, gives corrective direction,
and provides for further review." North East Indep. Sch. Dist. v. Abbott, 212 S.W.3d 364
(Tex. App.-Austin 2006, no pet.). This office has interpreted this section to apply to any
document that evaluates, as that term is commonly understood, the performance ofa teacher
or administrator. Open Records Decision No. 643 (1996). Additionally, this office has
determined that an administrator is someone who is required to hold and does hold a
certificate or permit required under chapter 21 of the Education Code and is serving as an
administrator at the time of the evaluation. Id. Upon review, we find that the submitted
documents marked AG-0423 through AG-0426 do not consist of evaluations of the
performance of the individuals at issue for purposes ofsection 21.355, and the district may
hot withhold this information under section 552.101 on that ground.

Lastly, you claim that the documents marked AG-0423 through AG-0426 are confidential
under common-law privacy. Section 552.101 of the Government Code encompasses the
doctrine of common-law privacy. Common-law privacy protects information if (1) the
information contains highly intimate or embarrassing facts, the publication ofwhich would
be highly objectionable to a reasonable person, and (2) the information is not of legitimate
concern to the public. Indus. Found., 540 S.W.2d at 685. The type of information
considered intimate and embarrassing by the Texas Supreme Court in Industrial Foundation
included information relating to sexual assault, pregnancy, mental or physical abuse in the
workplace, illegitimate children, psychiatric treatment ofmental disorders, attempted suicide, .----- -- -------anc[injuriesto-sexual o:rgans~crafb8]~-Genenllly:-however~tliepuElicli~fsale-gitimate---- -----

interest in information that relates to public employment and public employees, and
information that pertains to an employee's actions as a p~blic servant generally cannot be
considered beyond the realm of legitimate public interest. See Open Records Decisions
Nos. 562 at 10 (1990) (personnel file information does not involve most intimate aspects of
human affairs, but in fact touches on matters oflegitimate public concern); 542 (1990); 470
at 4 (1987) (public has legitimate interest in job qualifications and performance of public
employees); 444 at 5-6 (1986) (public has legitimate interest in knowing reasons for
dismissal, demotion, promotion, or resignation ofpublic employees); 423 at 2 (1984) (scope
of public employee privacy is narrow). The submitted information pertains to public
employees and their conduct within the workplace. Upon review, we have marked
information that must be withheld under section 552.101 in conjunction with common-law
privacy. However, none of the remaining information constitutes highly intimate or
embarrassing information of no legitimate concern to the public. Therefore, none of the
remaining information may be withheld under section 552.101 on the basis ofcommon-law
privacy.
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In summary, the district may withhold most of the information contained in the documents
marked AG-001 through AG-0422 under section 552.107 of the Government Code.
However, the district must release the information we have marked that is not excepted from
disclosure under section 552.107. The district must withhold the marked 1-9 form and
attachment under section 552.101 ofthe Government Code in conjunction with federal law.
The district must release the marked W-4 form ifthis requestor's client has consented to the
disclosure of her tax record information to her attorney and the Secretary of Treasury
determines that such disclosure would not seriously impair federal tax administration.
Otherwise, the submitted W-4 form must be withheld from the requestor under
section 552.101 ofthe Government Code in conjunction with section 6103 of title 26 ofthe
United States Code. The district may only release the medical records we have marked in
accordance with the MPA. Finally, the district must withhold the information we have
marked under section 552.101 in conjunction with common-law privacy. The remaining
information must be released to the requestor.!

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over'this ruling and the

-----governnlerltafboay-does-ilofcomplywilllir,--tlien-o6tli-the-requestorana-th-eaftorney----·-·-------
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this rUling requires the governmental body to release all or part. of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,

!Because the records being released contain information relating to the requestor's client that would
be excepted from disclosure to the general public in orderto protect the requestor's client's privacy, the district
must request another ruling from our office ifit receives a future request for this information from an individual
other than the requestor's client or the requestor's client's authorized representative. See Gov't Code
§ 552.023(b).
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toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. ld. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. ld. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath,842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release ofinformation triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging mustbe directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

~~~
Greg Henderson
Assistant Attorney General
Open Records Division

GH/jb

Ref: ID# 328962

Ene. Submitted documents

e: Requestor
(w/o enclosures)


