
ATTORNEY GENERAL OF TEXAS

GRE-G -A-B BO T T- ---

December 4, 2008

1

---------------- -

Mr. Paul M. Lanagan
Fisher & Phillips LLP
1601 Elm Street, Thanksgiving Tower, Suite 4343
Dallas, Texas 75201

0R2008-16540

Dear Mr. Lanagan:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 329178.

Weatherford College (the "college"), which you represent, received two requests for
information pertaining to the requestor as well as complaints against a named individual.
You claim that the submitted information is excepted from disclosure under
sections 552.102, 552.103, and 552.107 ofthe Government Code. We have considered the
exceptions you claim and reviewed the submitted representative sample ofinformation. 1 We
have also received and considered comments submitted by the requestor. See Gov't Code
§552.304 (interested party may submit written comments regarding availability ofrequested
information).

Initially, you state that the college sought clarification from the requestor. See id.
§552.222(b) (stating thatifinformation requested is unclear to governmental bodyor iflarge
amount of information has been requested, governmental body may ask requestor to clarify
or narrow request, but may not inquire into purpose for which information will be used).

lWe assume that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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You inform us that the college has not received a response from the requestor. We note that
a governmental body has a duty to make a good faith effort to relate a request for information
to information that the-govemmentalbody-holds..Open Records Decision No. 561 (1990).
In this case, as you have submitted responsive information for out review and raised
exceptions to disclosure for these documents, we consider the college to have made a good i

faith effort to identify information that is responsive to the r.equest, and we will address the .1

1

applicability of the claimed exceptions to the submitted information.

_____... Next,_wenotethaUhe_Dnited_States.D.epartmenLofEducation_Family_:£olicY_Compliance~_--.:...__~f
Office informed this office that the Family Educational Rights and Privacy Act
("FERPA"), 20 U.S.C. § 1232g, does not permit state and local educational authorities to
disclose to this office, without parental consent, unredacted, personally identifiable
information contained in education records for the purpose ofour review in the open records
ruling process under the Ace Consequently, state and local educational authorities that
receive a request for education records from a member ofthe public under the Act must not
submit education records to this office in unredacted form, that is, in a form in which
"personally identifiable information" is disclosed. See 34 C.F.R. § 99.3 (defining "personally
identifiable information"). You have submitted, among other things, unredacted education
records for our review. Because our office is prohibited from reviewing education records,
we will not address the applicability of FERPA to the information at issue. Such
determinations under FERPA must be made by the educational authority inpossession ofthe
education records.3

We next note that the college has redacted a portion of the information submitted for our
review. We are unable to discern the exact nature of the information you have redacted
throughout these documents. Therefore, we find that the college has failed to comply with
the procedural requirements ofsection 552.301 ofthe Government Code with respect to this
redacted information and it is presumed to be public. See Gov't Code § 552.301(e) (within
fifteen business days ofreceiving written request for information, governmental body must
submit to this office copies ofspecific information at issue, or representative samples). The
presumption of openness can only be overcome by a compelling demonstration that the
information should not be made public. See Hancock v. State Bd of Ins., 797
S.W.2d379,381-82 (Tex. App.-Austin 1990, no writ) (governmental body must make
compelling demonstration to overcome presumption of openness pursuant to statutory
predecessor to Gov't Code § 552.302); Open Records Decision No. 319 (1982). Normally,
a compelling reason is that some other source of law makes the information confidential or

2A copy of this letter may be found on the attorney general's website, available at·
http://www.oag.state.tx.us/open/20060725usdoe.pd£

3In the future, ifthe college does obtain parental consent to submit unredacted education records, and
the college seeks aruling from this office on the properredaction ofthose education records in compliance with
FERPA, we will rule accordingly.
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that third 'party interests are at stake. We understand you claim the redacted information is .
excepted from disclosure under section 552.107 ofthe.Government Code. However, by

... -" - - "- - failing to s"ubmlt the in:fonnation ill"a ma.m1er" in which·we c-an review-it, you "have' waived"" "
your section 552.107 claim for this information. See Open Records Decision No. 676
at 10-11 (2002) (attorney-client privilege under section 552.107(1) may be waived); see also
Open Records Decision No. 522 (1989) (discretionary exceptions in general). Thus, we
conclude that the college must release the redacted information to the requestor

~__.._"_._~~_Wenow address your.argumentsagainsLdisclosure.oJ.theI~mainings1!blTIittedjIlfQrmation;_~~__.~__
we begin with section 552.103 of the Government Code, as it is potentially the most
encompassing of your claimed exceptions to disclosure, Section 552.103 provides in part
as follows:

(a) Information is excepted from [required. public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov't Code § 552.103(a), (c). The governmental body has the burden ofproviding relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation is
pending or reasonably anticipated on the date the governmental body received the request for
information and (2) the information at issue is related to that litigation. Univ. ofTex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard
v. Houston Post Co., 684 S.W.2d210, 212 (Tex. App.-Houston [1st Dist.] 1984, writrefd
n.r.e.); Open Records Decision No. 551 at4 (1990). The governmental body must meet both
prongs of this test for information to be excepted under section 552.103(a).

The question of whether litigation is reasonably anticipated must be determined on a
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate that
litigation is reasonably anticipated, the govelllll1ental body must furnish concrete evidence .
that litigation involving a specific matter is realistically contemplated and is more than mere
conjecture. Id. Concrete evidence to support a claim that litigation is reasonably anticipated
may include, for example, the governmental body's receipt of a letter containing a specific
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threat to sue the governmental body from an attorney for a potential opposing party.4 Open
Records DecisionNo. 555 (1990); see Open Records DecisionNo. 518 at 5 (1989) (litigation
must be "realistically contemplated"). On the other hand, this office has determined that if
an individual publicly threatens to bring suit against a governmental body, but does not
actually take objective steps toward filing suit, litigation is not reasonably anticipated. See
Open Records Decision No. 331 (1982).

In this instance, you state that the college r~asonably anticipates litigation because the
requestochas__made__~continu()us __cQmplaints__oLdiscdlTIiIJ.ati()n... anclLorJetClliation__ an~t .~ _
challenges to the [c]ollege's policies." You further state the requestor has filed two
grievances and retained two attorneys to represent her in these grievances. We note that one
ofthe grievances was filed after the date the college received the requests for information.
However, you have not explained how the college grievance process is considered to be
litigation for the purposes of section 552.103. See Open RecordsDecision No. 588 (1991)
(discussing factors used by attorney,. general in determining whether administrative
proceeding not subject to Administrative Procedure Act may be considered to be litigation);
see also Gov't Code § 552.301(e)(1) (requiring governmental body to explain applicability
of raised exception). Furthermore, beyond a general statement that the college anticipates
litigation in this instance based on the requestor's complaints and her representation by
attorneys in relation to the grievance meetings, you have failed to demonstrate that the
requestor has taken any objective step toward filing litigation against the college. Thus, we
find that you have failed to establish that the college reasonably anticipated litigation when
it received these requests for information. Accordingly, we conclude that none of the
submitted information may be withheld under section 552.103.

Section 552.102 of the Government Code excepts from disclosure "information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy." Gov't Code§ 552.1 02(a). In Hubert v. Harte-Hanks Texas Newspapers,
the court ruled that the test to be applied to information claimed to be protected under
section 552.102 is the same as the test formulated by the Texas Supreme Court in Industrial
Foundation v. Texas Industrial Accident Board. See Hubert v. Harte-Hanks Tex.
Newspapers, 652 S.W.2d 546, 550 (Tex. App.-Austin 1983, writ refd n.r.e.) (citing Indus.
Found. v. Texas Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976).

In Industrial Foundation, the Texas Supreme Court stated that information is excepted from
disclosure if it (1) contains highly intimate or embarrassing facts the publication of which

4Among other examples, this office has concluded that litigation was reasonably anticipated where the
opposing party took the following objective steps toward litigation: (1) filed a complaint with the Equal
Employment Opportunity Commission, see Open Records Decision No. 336 (1982); (2) hired an attorney who
made a demand for disputed payments and threatened to sue ifthe payments were not made promptly, see Open
Records Decision No. 346 (1982); and (3) threatened to sue on several occasions and hired an attorney, see
Open Records Decision No. 288 (1981).
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would be highly objectionable to a reasonable person and (2) is not oflegitimate concern to
the public. Indus. Found v. Tex. Indus. AccidentEd, 540 S.W.2d 668,685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id. at 681-82. We note that this office has found that the public has a l~gitimate

interest in information that relates to public employment and public employees, and
information that pertains to an employee's actions as a public servant generally cannot be I

considered beyond the realm of legitimate public interest. See Open Records Decisions
" Nos. 562 at 10 (1990) (personnel file information does not involve most intimate aspects of I
___~~. ~~uman_~ff~ir~, b~t iIlJ~9.tJou9.h_e§_()!1_!Uat!~~~()f!~gi1il11a.!.eJ)l.!.~lic .~g!1()~~);_?4_~(!JJ>g)~4J~ J

at 4 (1987) (public has legitimate interest in job qualifications and performance of public
employees); 444 at 5-6 (1986) (public has legitimate interest in knowing reasons for
dismissal, demotion, promotion, orresignation ofpublic employees); 423 at 2 (1984) (scope
ofpublic employee privacy is narrow). Upon review, we find that none of the information
at issue is subject to common-law privacy, and none may be withheld under section 552.102
on that basis.

We note that some of the remaining information may be subject to sections 552.117
and 552.137 of the Government Code.s Section 552.117(a)(1) of the Government Code
excepts from disclosure the current and former home addresses, telephone numbers, social
securitynumbers, and family member information ofcurrent or former officials or employees
of a governmental body who request that this information be kept confidential under
.section 552.024 ofthe Government Code. Gov't Code §552.ll7(a)(1 ). Whether a particular
piece ofinformation is protected under section 552.117(a)(1) must be determined at the time
the request for it is made. See Open Records Decision No. 530 at 5 (1989). Thus, pursuant
to section 552.ll7(a)(1), if the individual at issue made a timely election to keep her
information confidential, then the college must withhold the personal information we have
marked. lfthe individual at issue did not make a timely election, then the college may not
withhold the personal information we have marked under section 552.ll7(a)(1).6

Section 552.137 provides that "an e~mail address ofa member ofthe public that is provided
'for the purpose of communicating electronically with a governmental body is confidential
and not subject to disclosure under [the Act]," unless the owner of the e-mail address has
affirmatively consented to its public disclosure. Gov't Code § 552.l37(a)-(b). The types of
e-mail addresses listed in section 552.l37(c) may not be withheld under this exception. See

\ id. § 552.1 37(c). Likewise, section 552.137 is not applicable to an institutional e-mail

5The Office ofthe Attorney General will raise mandatory exceptions on behalfofa governmental body,
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).

6Regardless of the applicability of section 552.117, section 552.147(b) of the Government Code
authorizes a governmental body to redact a living person's social security nwnber from public release without
the necessity of requesting a decision from this office under the Act.
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address, an Internet website address, or an e-mail address that a governmental entity
maintains for one of its officials or employees. We have marked e-mail addresses in the
suhmItted -infoTInatlon-thaCthe collegeinusf withh6ld- tinder- section 551.137 ofthe
Government Code, unless the owners ofthe e-mail addresses have affirmatively consented
to their public disclosure.

In summary, this ruling does not addres$ the applicability of FERPA to the submitted
information. Should the college determine that all or portions ofthe submitted information

___________~_~cQnsisLoL~eduQatiQn~recQrds:~subje-cLto-EERe.e..,-th~~coll~ge __ml.lst_disp_o_s~_pf~that __~ __. _
information in accordance with FERPA, rather than the Act. Ifthe individual at issue timely
elected confidentiality, then the college must withhold the personal information we have·
marked under section 552.117(a)(l). The college must also withhold the e-mail addresses
we have marked under section 552.137, unless the owners have affirmatively consented to
their release. The remaining information must be released.7

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. ld. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
ld. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply. with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
ld. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552,324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,

7We note that the information being released contains confidential information to which the requestor
has a right of access. See GOy't Code § 552.023(a); Open Records Decision No. 481 at 4 (1987) (privacy
theories not implicated when individual asks governmental body to provide him with information concerning
himself). Therefore, ifthe college receives another request for this same information from a different requestor,
then the college should again seek a decision from this office.
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toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

~~_:elease_rememberjhi:ltJmd_erjhe_AcJJl1eLeleas_e_ofjnfQ11TIatio}.]. Jrjggers_c~l:taillJ)rQc_e_dUI_esJo__r~~~~
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

~~~
Paige Savoie
Assistant Attorney General
Open Records Division

PS/ma

Ref: ID# 329178

Ene. Submitted documents

cc: Requestor
(w/o enclosures)


