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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

December 9, 2008

Ms. Eileen McPhee

Carls Mcdonald & Dalrymple, L.L.P.
Barton Oaks Plaza 2

901 South Mopac Expressway, Suite 500
Austin, Texas 78746

OR2008-16764
Dear Ms. McPhee:
You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was

assigned ID# 329510.

The Georgetown Police Department (the “department”), which you represent, received a

~ “request for the “dash cam” recordings from the vehicles of three named department™

employees at a'specified date and time. Younote that a portion of the requested-information
does not exist in the department’s records." You claim that the submitted information is
excepted from disclosure under sections 552.101 and 552.103 of the Government Code. We
have considered the exceptions you claim and reviewed the submitted information.

Initially, we note section 552.022 of the Government Code is applicable to the submitted
information. Section 552.022(a)(1) provides for required public disclosure of “a completed
report, audit, evaluation, or investigation made of, for, or by a governmental body][,]” unless
the information is expressly confidential under other law or excepted from disclosure under
section 552.108 of the Government Code. Gov’t Code § 552.022 (a)(1). In this instance, the
submitted information consists of recordings which are part of a completed investigation and

'We note that the Act does nof require a governmental body to release information that did not exist
when it received a request or create responsive information. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.--San Antonio 1978, writ dism'd); Open Records Decision
Nos. 605 at 2 (1992), 555 at 1 (1990), 452 at 3 (1986), 362 at 2 (1983).
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thus subject to section 552.022(a)(1). Although you claim, in part, section 552.103 of the
Government Code for this information, section 552.103 is not other law that makes
information expressly confidential for the purposes of section 552.022(a)(1). See Gov’t
Code § 552.007; Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76
(Tex. App.—Dallas 1999, no pet.) (governmental body may waive Gov’t Code § 552.103);
Open Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions generally).

- Therefore, the submitted information may not be withheld under section 552.103. However,

because section 552.101 is “other law” for the purpose of section 552.022, we will consider
the applicability of this exception to the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information if (1) the information contains highly intimate or embarrassing facts the
publication of which would be highly objectionable to a reasonable person, and (2) the
information is not of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident
Bd., 540 S.W.2d 668, 685 (Tex. 1976). The type of information considered intimate and.
embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate

children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual -

organs. Id. at 683. In Open Records Decision No. 339 (1982), we concluded that a sexual
assault victim has a common-law privacy interest which prevents disclosure of information
that would identify the victim. See also Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—Fl
Paso 1992, writ denied) (identity of witnesses to and victims of sexual harassment was highly
intimate or embarrassing information and public did not have a legitimate interest in such
information). Accordingly, the department must withhold the victim’s identifying

information contained in the submitted recordings pursuant to section 552.101 inconjunction

with common-law privacy. We note that the victim’s Voice is considered identifying
information that must be withheld.

Further, we find a compilation of an individual’s criminal history is also highly embarrassing
information, the publication of which would be highly objectionable to a reasonable person.
Cf. U. S. Dep’t of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764
(1989) (when considering prong regarding individual’s privacy interest, court recognized
distinction between public records found in courthouse files and local police stations and
compiled summary of information and noted that individual has significant privacy interest
in compilation of one’s criminal history). Furthermore, we find that a compilation of a
private citizen’s criminal history is generally not of legitimate concern to the public. Thus,
the department must also withhold the criminal history record information from within the
recordings under section 552.101 in conjunction with common-law privacy.

However, we find that there is a legitimate public interest in the remaining information. The
information at issue relates to the conduct of a police officer. As this office has frequently
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stated, such information is generally a matter of legitimate public interest. See, e.g., Open
Records Decision Nos. 470 at4 (1987) (job performance does not generally constitute public
employee’s private affairs), 444 at 3 (1986) (public has obvious interest in information
concerning qualifications and performance of governmental employees, particularly those
involved in law enforcement), 405 at 2 (1983) (manner in which public employee’s job was
performed cannot be said to be of minimal public interest). Accordingly, none of the
remaining information may be withheld under section 552.101 in conjunction with common-
law privacy.

We note that portions of the remaining information may be subject to section 552.117 ofthe
Government Code.? Section 552.117(a)(2) excepts from disclosure the home address, home
telephone number, and social security number of a peace officer, as well as information that
reveals whether the peace officer has family members, regardless of whether the peace
officer complies with sections 552.024 or 552.1175 of the Government Code. See Gov’t
Code § 552.117(a)(2). Section 552.117(a)(2) adopts the definition of peace officer found at
article 2.12 of the Code of Criminal Procedure. However, we are unable to determine from
the information provided whether the former department employee whose information is at
issue is currently a licensed peace officer. Thus, we must rule conditionally. If the former
employee is currently a licensed peace officer, the department must withhold a reference to
his personal information under section 552.117(a)(2) of the Government Code.

If the former employee is not a currently licensed peace officer, section 552.117(a)(1) may
apply to the information at issue. Section 552.117(a)(1) excepts from disclosure the home
addresses and telephone numbers, social security numbers, and family member information
of current or former officials or employees of a governmental body who request that this
information be kept confidential under section 552.024 of the Government Code. Id.

must be determined at the time the request for it is made. See Open Records Decision -

No. 530 at 5 (1989). The department may only withhold the information at issue under

section 552.117(a)(1) if the individual in question elected éonﬁdentiality under

section 552.024 prior to the date on which the request for this information was made. Ifthe

- former employee made a timely election under section 552.024; the department must

withhold the reference to his personal information from the recording under
section 552.117(a)(1). If the former employee did not make a timely election under
section 552.024, the information at issue may not be withheld under section 552.117(a)(1)
of the Government Code. :

In summary, the department must withhold the victim’s identifying information, including
her voice, and the criminal history record information found within the recordings pursuant

2The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987). , : _ . ’




Ms. Eileen McPhee - Page 4

to section 552.101 in conjunction with common-law privacy. If the former employee whose
information is at issue is currently a licensed peace officer, the department must also
withhold a reference to his personal information pursuant to section 552.117(a)(2) of the
Government Code. If the former employee is no longer a licensed peace officer, but has

made a timely election under section 552.024 of the Government Code, the department must

withhold the information pertaining to him under section 552.117(a)(1) of the Government
Code. The remaining information must be released. We note, however, that if the
department lacks the technical capability to redact the information subject to
sections 552.101 and 552.117 in the submitted recordings, the department must withhold the
recordings in their entirety. See Open Records Decision No. 364 (1983).

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within- 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the

governmental body does not comply with it, then both the requestor and the attorney

general have the right to file suit against the governmental body to enforce this ruling.

Id. § 552.321(a).

1

— — —

~If this ruling requires the governmental body fo release all or part of the requested

information, the goveérnmental body is responsible for taking the next step. Based on the -

statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.——Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
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sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governméntal body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for

contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

L

Matt Entsminger

Assistant Attorney General
Open Records Division -
MRE/jb

‘Ref:  ID# 329510

Enc. Submitted documents

. ¢c: Requestor
(w/o enclosures)




