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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

December 12, 2008

Ms. Helen Valkavich
Assistant City Attorney
City of San Antonio

P.O. Box 839966

San Antonio, Texas 78283

OR2008-16961

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 329917 (COSA file 08-1164).

The City of San Antonio (the “city”) received a request for several categories of information -
pertaining to the city’s Head Start program. You claim that the submitted information is
excepted from disclosure under sections 552.104, 552.106, and 552.111 of the Government
Code. We have considered the exceptions you claim and reviewed the submitted
information. We have also considered comments submitted by a representative of the
requestor. See Gov’t Code § 552.304 (interested party may submit comments stating why
information should or should not be released).

Initially, we note portions of the requested information may have been the subject of
previous requests for information, in response to which this office issued Open Records
Letter Nos. 2008-15399 (2008) and 2008-15675 (2008). In these rulings, we ruled that the
city may withhold certain information under section 552.104 of the Government Code. With
regard to the submitted information that is identical to the information previously requested
and ruled upon by this office in these prior rulings, we conclude, as we have no indication
that the law, facts, and circumstances on which the prior rulings were based have changed,
the city may continue to rely on Open Records Letter Nos. 2008-15399 and 2008-15675 as
previous determinations and withhold or release the identical information in accordance with
these rulings. See Open Records Decision No. 673 (2001) (so long as law, facts,
circumstances on which prior ruling was based have not changed, first type of previous
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determination exists where requested information is precisely same information as was
addressed in prior attorney general ruling, ruling is addressed to same governmental body,
and ruling concludes that information is-or is not excepted from disclosure). To the extent
the submitted information is not encompassed by the previous rulings, we will address the
submitted arguments.

Section 552.104 of the Government Code excepts from disclosure “information that, if
released, would give advantage to a competitor or bidder.” Id. § 552.104(a). The purpose
of section 552.104 is to protect a governmental body’s interests in competitive bidding
situations, including those in which the governmental body may wish to withhold
information in order to obtain more favorable offers. See Open Records Decision No. 592
at 8 (1991). Section 552.104 requires a showing of some actual or specific harm in a
particular competitive situation; a general allegation that a bidder will gain an unfair
advantage will not suffice. Open Records Decision No. 541 at 4 (1990). However,
section 552.104 does not except from disclosure information relating to competitive bidding
situations once a contract has been awarded. Open Records Decision Nos. 306 (1982), 184
(1978).

You state that the city issued a Request for Proposals to provide the city with services

~~associated with-its Head-Start-program--You also-state-that-the-city-council-authorized-the—-

negotiation of contracts with prospective contractors, but explain that the final award of
contracts will be contingent upon the resolution of all internal and federal appeals processes.
As the delegate agency currently providing Head Start services to the. city, you explain
Parent/Child Inc. (“PCI “) submitted a “continuation refunding application” to the city
pursuant to federal regulations. PCI then appealed the city’s decision not to recommend PCI
for funding, triggering the city’s internal appeals process. You indicate that, by submitting
the refunding application and appealing the city’s decision, PCI is now in competition with
the companies that submitted bids for providing the Head Start services. You state that the
city’s selection of Head Start providers will not be completed until PCI has exhausted all
internal and federal appeal processes. Further, you indicate that release of the information
you have marked would harm the city’s selection process. Based on your representations
and our review, we conclude that release of the information at issue would harm the city’s
interests; thus, the city may withhold the information you have marked under
section 552.104 of the Government Code until such time as a contract has been executed.'
See Open Records Decision No. 170 at 2 (1977) (release of bids while negotiation of
proposed contract is in progress would necessarily result in an advantage to certain bidders
at the expense of others and could be detrimental to the public interest in the contract under
negotiation).

! As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information. : ,




Ms. Helen Valkavich - Page 3

You seek to withhold the remaining information under section 552.111 of the Government
Code. This section excepts from disclosure “an interagency or intraagency memorandum
or letter that would not be available by law to a party in litigation with the agency.” Gov’t
Code § 552.111. This exception encompasses the deliberative process privilege. See Open
Records Decision No. 615 at 2 (1993). The purpose of this exception is to protect advice,
opinion, and recommendation in the decisional process and to encourage open and frank
discussion in the deliberative process. See Austin v. City of San Antomnio, 630
S.W.2d 391, 394 (Tex. App.—San Antonio 1982, no writ); Open Records Decision No. 538
at 1-2 (1990). .

In ORD 615, this office re-examined the statutory predecessor to section 552.111 in light of
the decision in Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408 (Tex.
App.—Austin 1992, no writ). We determined that section 552.111 excepts from disclosure
only those internal communications that consist of advice, recommendations, and opinions
that reflect the policymaking processes of the governmental body. See ORD 615 at5. A
governmental body’s policymaking functions do not encompass routine internal
administrative or personnel matters, and disclosure of information about such matters will
not inhibit free discussion of policy issues among agency personnel. Id.; see also City of
Garland v. The Dallas Morning News, 22 S'W.3d 351 (Tex. 2000) (section 552.111 not

“applicable to personnel-related communications-that-did-not-involve-policymaking)—A
governmental body’s policymaking functions do include administrative and personnel
matters of broad scope that affect the governmental body's policy mission. See Open
Records Decision No. 631 at 3 (1995). Furthermore, section 552.111 does not protect facts
and written observations of facts and events that are severable from advice, opinions, and
recommendations. See ORD 615 at 5. But, if factual information is so inextricably
intertwined with material involving advice, opinion, or recommendation as to make
severance of the factual data impractical, the factual information also may be withheld under
section 552.111. See Open Records Decision No. 313 at 3 (1982).

This office also has concluded that a preliminary draft of a document that is intended for
public release in its final form necessarily represents the drafter’s advice, opinion, and
recommendation with regard to the form and content of the final document, so as to be
excepted from disclosure under section 552.111. See Open Records Decision No. 559 at 2
(1990) (applying statutory predecessor). Section 552.111 protects factual information in the
draft that also will be included in the final version of the document. See id. at 2-3. Thus,
section 552.111 encompasses the entire contents, including comments, underlining,
deletions, and proofreading marks, of a preliminary draft of a policymaking document that
will be released to the public in its final form. See id. at 2.

Wenote that section 552.111 can encompass communications between a governmental body
and a third party. See Open Records Decision Nos. 631 at 2 (section 552.111 encompasses
information created for governmental body by outside consultant acting at governmental
body’s request and performing task that is within governmental body’s authority), 561 at 9
(1990) (section 552.111 encompasses communications with party with which governmental
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“~and the information-does not reflect on-its face; that this-information- consists-of advice;

body has privity of interest or common deliberative process), 462 at 14 (1987)
(section 552.111 applies to memoranda prepared by governmental body’s consultants). For
section 552.111 to apply in such instances, the governmental body must identify the third
party and explain the nature of its relationship with the governmental body. Section 552.111
is not applicable to a communication between the governmental body and a third party
unless the governmental body establishes it has a privity of interest or common deliberative
process with the third party. See ORD 561 at 9 (1990).

You contend that the remaining information consists of e-mails and other documents related
to discussions and analysis of how to conduct the city’s Head Start program and the
evaluation of the proposals submitted regarding the program. You indicate that the final
versions of the draft proposals and plans will be released to the public in their final forms.
Based upon your representations and our review of the information at issue, we agree that
the draft documents we have marked and portions of the e-mail communications that we
have marked are excepted under section 552.111 and may be withheld on that basis.
However, the remaining information appears to consist either of general administrative
information that does not relate to policymaking or information that is purely factual in
nature, or was communicated with a party with whom you have not demonstrated the city
shares a privity of interest or common deliberative process. You have failed to demonstrate,

recommendations, or opinions that pertain to policymaking. Accordingly, we find that this
information is not excepted from disclosure under section 552.111, and it may not be
withheld on that basis.

You assert the remaining informat{on is excepted under section 552.106 of the Government
Code. Section 552.106(a) excepts from required public disclosure “[a] draft or working

" paper involved in the preparation of proposed legislation[.]” Gov’t Code § 552.106(a).

Section 552.106(a) ordinarily applies only to persons with a responsibility to prepare
information and proposals for a legislative body. See Open Records Decision No. 460 at 1
(1987). The purpose of this exception is to encourage frank discussion on policy matters
between the subordinates or advisors of a legislative body and the members of the legislative
body; therefore, section 552.106 encompasses only policy judgments, recommendations, and
proposals involved in the preparation of proposed legislation and does not except purely
factual information from public disclosure. /d. at 2. However, a comparison or analysis of
factual information prepared to support proposed legislation is within the ambit of
section 552.106. Id.

After reviewing the information at issue, we find that you have not established that this
information reveals advice, opinion, analysis, or recommendation regarding proposed
legislation for purposes of section 552.106. Therefore, we conclude that none of the
remaining submitted information is excepted from disclosure under section 552.106.

In summary, the city may continue to rely on Open Records Letter Nos. 2008-15399
and 2008-15675 for any portion of the submitted information that is identical to the
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Id. § 552.321(a).

information previously requested and ruled upon by this office in these rulings. The city
may withhold the information it has marked under section 552.104 of the Government Code.
The city may withhold the information we have marked under section 552.1110f the
Government. The remaining submitted information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath , 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
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contacting us, the attorney general prefers to receive any comments within 10 calendar days

of the date of this ruling.
Sincerely,
%AW
Paige Savoie |
Assistant Attorney General
Open Records Division
PS/ma

Ref: ID# 329917

Enc. Submitted documents

cc: Requestor
(w/o enclosures)




