ATTORNEY GENERAL oF TEXAS
GREG ABBOTT

December 15, 2008

" Ms. Susan Camp-Lee

Sheets & Crossfield, P.C.

309 East Main Street _

Round Rock, Texas 7864-5246

OR2008-16997

Dear Ms. Camp-Lee:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 330051.

The Round Rock Police Department (the “department’), which you represent, received three
requests for an offense report and accompanying video, a statistical report of criminal
offenses, and a cell phone and backpack. You state that you are releasing some of the
requested information to the requestors. You state that you have no information responsive
to a portion of the third request.! You claim that a portion of the requested information is
not subject to the Act. You claim that the submitted information is excepted from disclosure
under sections 552.101, 552.108, and 552.130 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information. :

Initially, we address your argument that the requested cell phone and backpack are being
held as evidence and are not subject to the Act. The Act applies to “public information,”
which is defined as information that is collected, assembled, or maintained under a law or
ordinance or in connection with the transaction of official business by a governmental body
or for a governmental body, and the governmental body owns the information or has a right
of access to it. Gov’t Code § 552.002. This office has ruled that tangible physical items are

! The Act does not require a governmental body that receives a request for information to create
information that did not exist when the request was received. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision
Nos. 605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986), 362 at 2 (1983).
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not “information” as that term is contemplated under the Act. See, e.g., Open Records
Decision No. 581 (1990). Thus, any responsive tangible physical evidence that is
maintained by the department is not public information, and the department is not required
to release such tangible evidence to the requestor in response to the present request. See -
Gov’t Code §§ 552.002, . 021.

Next, we note that the submitted information contains fingerprints of the requestors’
children. Chapter 560 of the Government Code provides that a governmental body may not
release fingerprint information except in certain limited circumstances. See id. §§ 560.001
(defining “biometric identifier” to include fingerprints), 560.002 (prescribing manner in
which biometric identifiers must be maintained and circumstances in which they can be
released), 560.003 (biometric identifiers in possession of governmental body exempt from
disclosure under the Act). The submitted fingerprint information is confidential under
section 560.003; however, the requestors have a special right of access to their own
children’s fingerprint information. See id. § 560.002(1). Therefore, the department must
release this information, which we have marked, pursuant to section 560.002 of the
Government Code.

Next; we address your argument under section 58.007 of the Family Code. Section 552.101
ofthe Government Code excepts from disclosure “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” Id. § 552.101. This
exception encompasses information that other statutes make confidential. Section 58.007
of the Family Code provides in part: '

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult files
and records; '

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapter B, D, and E.

(e) Law enforcement records and files concerning a child may be inspected
or copied by a juvenile justice agency as that term is defined by
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Section 58.101, a criminal justice agency as that term is defined by
Section 411.082, Government Code, the child, and the child’s parent or
guardian.

(j) Before a child or a child’s parent or guardian may inspect or copy a
record or file concerning the child under Subsection (e), the custodian of the
record or file shall redact: »

(1) any personally identifiable information about a juvenile suspect,
. offender, victim, or witness who is not the child; and

(2) any information that is excepted from required disclosure under
Chapter 552, Government Code, or other law.

Fam. Code § 58.007(c), (e), (j). Section 58.007(c) is applicable to records of juvenile
conduct that occurred on or after September 1, 1997. See Act of June 2, 1997, 75™ Leg.,
R.S., ch. 1086, §§ 20, 55(a), 1997 Tex. Gen. Laws 4179, 4187, 4199; Open Records
Decision No. 644 (1996). The juvenile must have been at least 10 years old and less than 17
years of age when the conduct occurred. See id. § 51.02(2) (defining ““child” for purposes
of title 3 of Family Code). Section 58.007(c) is not applicable to information that relates to
ajuvenile as a complainant, victim, witness, or other involved party and not as a suspect or
offender.

A portion of the submitted information, which we have marked, involves juvenile offenders
and therefore falls within the scope of section 58.007(c). However, in regard to the
- remaining information you have marked, although you state that this information consists
of law enforcement records concerning juveniles, you have not informed us of, nor are we
able to determine, the age of the suspects in the investigations. Accordingly, we find that
the department has not demonstrated that the remaining information involves an identified
juvenile suspect for purposes of section 58.007(c). Therefore, we conclude you have not
demonstrated the applicability of section 58.007(c) of the Family Code to the information
at issue, and the department may not withhold it under section 552.101 on that basis.

In regard to the information subject to section 58.007, you state that the requestors are the
parents of the juveniles involved in some of the incidents. Therefore, these requestors have
a right to inspect or copy law enforcement records concerning their own children under
section 58.007(e). See id. § 58.007(e). However, any personally identifiable information
concerning the other juvenile offenders must be redacted. See id. § 58.007(5)(1).
Section 58.007(j) states further that information subject to any other exception to disclosure
under the Act or other law must also be redacted. Id. § 58.007(j)(2). Accordingly, we will
address your -claim under section 552.108 of the Government Code with respect to the
information involving the requestors’ children, as well as the remaining info in Exhibit B
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that is not subject to 58.007. The remaining information that does not involve the
requestors’ children must be withheld under section 552.101 in conjunction with
section 58.007 of the Family Code.

Section 552.108(2)(1) excepts from disclosure “[iJnformation held by a law enforcement
agency or prosecutor that deals with the detection, investigation, or prosecution of crime [if]
release of the information would interfere with the detection, investigation, or prosecution
of crime.” Gov’t Code § 552.108(a)(1). A governmental body claiming section 552.108
must reasonably explain how and why the release of the requested information would
interfere with law enforcement. See id. §§ 552.108(a)(1), .301(e)(1)(A); see also Ex parte
Pruitt, 551 S.W.2d 706 (Tex. 1977). You state the information you have marked relates to
an ongoing criminal investigation. Based on these representations and our review of the
submitted documents, we conclude that the release of the information you have marked
would interfere with the detection, investigation, or prosecution of crime. See Houston
Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th
Dist.] 1975), writref’dn.r.e.,536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement
interests that are present in active cases). v

Section 552.108 does not except from disclosure “basic information about an arrested
person, an arrest, or a crime.” Gov’t Code § 552.108(c). Section 552.108(c) refers to the
basic front-page information held to be public in Houston Chronicle.. See Houston
Chronicle, 531 S.W.2d at 186-88; Open Records Decision No. 127 at 3-4 (1976)
(summarizing types of information deemed public by Houston Chronicle). Any information,
however, that identifies or tends to identify a juvenile suspect, offender, victim, or witness
other than the requestors’ children may not be released as basic information. See Fam. Code
§ 58.007G)(1).

Section 552.101 also encompasses information protected by chapter 411 of the Government
Code, which deems confidential criminal history record information (“CHRI”) generated by
the National Crime Information Center or by the Texas Crime Information Center. CHRI
means “information collected about a person by a criminal justice agency that consists of
identifiable descriptions and notations of arrests, detentions, indictments, informations, and
other formal criminal charges and their dispositions.” Gov’t Code § 411.082(2). Title 28,
part 20 of the Code of Federal Regulations governs the release of CHRI that states obtain
from the federal government or other states. See Open Records Decision No. 565 (1990).
The federal regulations allow each state to follow its individual law with respect to CHRI
it generates. Id. at 10-12. Section 411.083 of the Government Code deems confidential
CHRI that the Department of Public Safety (“DPS”) maintains, except that the DPS may
disseminate this information as provided in chapter 411, subchapter F of the Government
Code. See Gov’t Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a
criminal justice agency to obtain CHRI; however, a criminal justice agency may not release
CHRI except to another criminal justice agency for a criminal justice purpose. See id.
§411.089(b)(1). Other entities specified in chapter 411 of the Government Code are entitled
to obtain CHRI from DPS or another criminal justice agency; however, those entities may
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not release CHRI except as provided by chapter 411. See generally id. § 411.090-.127.
Furthermore, any CHRI obtained from DPS or any other criminal justice agency must be
withheld under section 552.101 of the Government Code in conjunction with Government
Code chapter 411, subchapter F. We note that driving record information is not made
confidential by the confidentiality provisions that govern CHRI. See id. § 411.082(2)(B)
(definition of CHRI does not include driving record information). Upon review, we find that
none of the submitted information falls within the scope of chapter 411. Thus, none of the
submitted information may be withheld on that basis.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy and excepts from public disclosure private information about an individual if the
information (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person and (2) is not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
To demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. /d. at 681-82. This office has held that the compilation of an individual’s criminal
history is highly embarrassing information, the publication of which would be highly
" objectionable to a reasonable person. Cf. United States Dep 't of Justice v. Reporters Comm.
" for Freedom of the Press, 489 U.S. 749, 764 (1989) (when considering prong regarding
individual’s privacy interest, court recognized distinction between public records found in
courthouse files and local police stations and compiled summary of information, and notes
that individual has significant privacy interest in compilation of one’s criminal history).
Furthermore, we find that the compilation of a private citizen’s criminal history is generally
not of legitimate concern to the public. We note, however, that records relating to routine
traffic violations are not considered criminal history record information. Cf. Gov’t Code
§ 411.082(2)(B) (criminal history record information does not include driving record
information). This office has also found that personal financial information not relating to
a financial transaction between an individual and a governmental body is excepted from
required public disclosure. See Open Records Decision Nos. 600 (1992), 545 (1990), 523
(1989) (individual’s mortgage payments, assets, bills, and credit history). Upon review of
the submitted information, we conclude that the department must withhold the financial
information you have highlighted in green, as well as the additional information we have
marked, under section 552.101 of the Government Code in conjunction with common-law
privacy. However, we find that no portion of the remaining information is highly intimate
or embarrassing and of no legitimate public interest. Therefore, no portion of the remaining
information may be withheld on the basis of common-law privacy.

Finally, section 552.130 of the Government Code excepts from disclosure information that
relates to “(1) a motor vehicle operator’s or driver’s license or permit issued by an agency
of this state [and] (2) a motor vehicle title or registration issued by an agency of this state[.]”
Gov’t Code § 552.130(a)(1)-(2). Accordingly, the department must withhold the motor
vehicle record information you have highlighted in yellow under section 552.130 of the
Government Code.
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In summary, the department is not required to release tangible evidence in response to the
present request. The department must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with section 58.007 of the Family
Code. Inregard to the remaining information and the information to which the requestors
have a right of access to, the department may withhold the information you have marked
under section 552.108 of the Government Code. However, in releasing the basic
information, the department must redact any information that identifies or tends to identify
a juvenile suspect, offender, victim, or witness under section 58.007(j)(1) of the Family
Code, other than the juvenile offender to whom the requestor is a parent or guardian. The
department must withhold the information we have marked in Exhibit B under
section 552.101 in conjunction with common-law privacy. The department must also
withhold the information you have marked in green under section 552.101 in conjunction
with common-law privacy, and the information you have marked in yellow under
section 552.130 of the Government Code. The remaining information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a). '

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath , 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).
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Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or -
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
“about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days

of the date of this ruling.

Sincerely,

Chris Schulz

Assistant Attorney General
Open Records Division

CS/ma
Ref: ID# 330051
Enc. Submitted documents

cc:  Requestor
(w/o enclosures)




