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101 East 15th Street
Austin, Texas 78778-0001

0R2008-17274

Dear Ms. Chastain:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 330410 (TWC Tracking No. 080919-013).

The Texas Workforce Commission (the "commission") received a request for information
pertaining to a specified investigation. The commission takes no position on whether the
requested information is excepted from disclosure, but states that release ofthis information
may implicate the privacy or proprietary interests of the Behavioral Measures & Forensic
Services SW, Inc. ("BMI"). Accordingly, you inform us, and provide documentation
showing, that you notified BMI of the request and of its right to submit arguments to.this
office as to why its information should not be released. See Gov't Code § 552.305(d); Open
Records Decision No. 542 (1990) (statutory predecessor to section 552.305 permitted
governmental body to rely on interested third party to raise al.!-d explain applicability of
exception to disclosure under certain circumstances). We have reviewed the submitted
information.

Initially, we must address the commission's obligations under the Act. Pursuant to
section 552.301(b), a governmental body that receives a request for information that it
wishes to withhold must ask for the attorney general's decision and state the exceptions that
apply within ten business days afterreceivingtherequest. See Gov't Code § 552.301(a), (b).
In addition, pursuant to section 552.301(e) ofthe Government Code, a governmental body
is required to submit to this office within fifteen business days ofreceiving an open records
request (1) general written comments stating the reasons why the stated exceptions apply
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that would allow the information to be withheld, (2) a copy of the written request for
information, (3) a signed statement or sufficient evidence showing the date the governmental
body received the written request, and (4) a copy of the specific information requested or
representative samples, labeled to indicate which exceptions apply to which parts of the
documents. Id. § 552.301(e)(1)(A)-(D). The cOlTImission received the present request for
information on September 19,2008. However, the commission did not ask for the attorney
general's opinion or submit the requested information for review until October 14, 2008.
Thus, we find that the commission failed to comply with both its ten- and fifteen-business
day deadlines.

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the requirements of section 552.301 results in the legal presumption that the
requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the infornlation from disclosure. See id.
§ 552.302; Hancockv. StateBd. ofIns. , 797 S.W.2d379, 381-82 (Tex. App.-Austin 1990,
no writ); Open Records Decision No. 319 (1982). The presumption that information is
public under section 552.302 can generally be overcome by demonstrating that the
information is confidential by law or third-party interests are at stake. See Open Records
Decision Nos. 630 at 3 (1994),325 at 2 (1982). Because a third party's interests are at stake,
we will address whether the submitted infornlation must be withheld to protect the interests
of the third party. Further, some of the submitted information may be subject to
section 552.137 of the Government Code. l Because section 552.137 can provide a
compelling reason for non-disclosure, we will also consider the applicability of this
exception to the submitted information.

An interested third party is allowed ten business days from the date of its receipt of the
governmental body's notice under section 552.305 of the Government Code to submit its
reasons, if any, as to why information relating to that party should not be released. See
Gov't Code § 552.305(d)(2)(B). As ofthe date ofthis decision, this office has not received
any correspondence from BMI. Therefore, because BMI has not demonstrated that any of
its information is proprietary for the purposes ofthe Act, the commission may not withhold
any ofthe requested information on behalfofBMI. See id. § 552.11 O(a)-(b); Open Records
Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial
information, party must show by specific factual evidence, not conclusory or generalized
allegations, that release of requested information would cause that party substantial
competitive harm), 552 at 5 (1990) (party must establishprimafacie case that infornlation
is trade secret), 542 at 3 (1990).

IThe Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).
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Section 552.137 of the Government Code provides that "an e-mail address of a member of
the public that is provided for the purpose of communicating electronically with a
governmental body is confidential and not subject to disclosure under [the Act]," unless the
owner ofthe e-mail address has affinnatively consented to its public disclosure. Gov't Code
§ 552.137(a)-(b). The types of e-mail addresses listed in section 552.137(c) may not be
withheld under this exception. See id. § 552. 137(c). We have marked the e-mail addresses
the commission must withhold under section 552.137 ofthe Government Code, unless the
owners of these e-mail addresses have affinnatively consented to their release.

Lastly, we note that portions of the submitted infornlation may be protected by copyright.
A custodian of public records must comply with the copyright law and is not required to
furnish copies ofrecords that are protected by copyright. Attorney General Opinion JM-672
(1987). A governmental body must allow inspection of copyrighted materials unless an
exception applies to the infonnation. Id. If a member of the public wishes to make copies
ofmaterials protected by copyright, the person must do so unassisted by the governmental
body. In making copies, the member ofthe public assumes the duty ofcompliance with the
copyright law and the risk of a copyright infringement suit. See Open Records Decision
No. 550 (1990).

In summary, the commISSIOn must withhold the marked e-mail addresses under
section 552.137 of the Government Code, unless the owner of an e-mail address has
affinnatively consented to its disclosure. The remaining infonnation must be released, but
any infonnation protected by copyright must be released in accordance with copyright law.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to, us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
infonnation, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe


