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Ms. Luz E. Sandoval-Walker
Assistant City Attorney
City of El Paso
2 Civic Center Plaza, 9th Floor
EI Paso, Texas 79901

0R2008-17323

Dear Ms. Sandoval-Walker:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Yourrequestwas
assigned ID# 333149.

The City ofEI Paso (the "city") received a request for the cellular telephone numbers ofthe
city-issued cellularphones belonging to: (1) two named individuals, (2) a specified detective
and police officer, (3) the public information officers ofthe EI Paso Police Department, and
(4) the Police Chief. You indicate that you do not have information responsive to the portion
of the request pertaining to the specified detective. I You claim ,that the submitted
information is excepted from disclosure under sections 552.101 and 552.108 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

Initially, we note that the request at issue seeks the cellular telephone numbers belonging to
four categories of individuals. You have not submitted information pertaining to the third
category. To the extent any information responsive to this category of information existed
on the date the city received this request, we assume you have released it. Ifyou have not
released any such records, you must do so at this time. See Gov't Code §§ 552.301(a), .302;
see also Open Records Decision No. 664 (2000) (if governmental body concludes that no
exceptions apply to requested information, it must release information as soon as possible).

'The Act does not require a governmental body to release information that did not exist when it
received a request or create responsive infonnation. See Econ. Opportunities Dev. CO/po v. Bustamante, 562
S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision No. 452 at 3 (1986).
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Next, we must address the city's obligations under the Act. Section 552.301 describes the
procedural obligations placed on a governmental body that receives a written request for
information that it wishes to withhold. Pursuant to section 552.301(b), the governmental
body must ask for the attorney general's decision and state the exceptions that apply within
ten business days after receiving the request. See Gov't Code § 552.301(a), (b). You state
that the city received the request for information on October 27,2008. However, you did
not request a ruling from this office until November 12, 2008. Consequently, we find that
the city failed to comply with the requirements ofsection 552.301 in requesting this decision
from our office.

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the requirements of section 552.301 results in the legal presumption that the
requested inforn1ation is public. Information that is presumed public must be released unless

. a governmental body demonstrates a compelling reason to withhold the information to
overcome this presumption. See Hancockv. State Bd. ofIns. , 797 S.W.2d 379,381-82 (Tex.
App.-Austin 1990, no writ) (governmental body must make compelling demonstration to
overcome presumption of openness pursuant to statutory predecessor to section 552.302);
Open Records Decision No. 319 (1982). A compelling reason exists when third-party
interests are at stake or when information is confidential by law. Open Records Decision
No. 150 (1977). Section 552.108 is a discretionary exception to disclosure that protects a
governmental body's interests and may be waived. See Open Records Decision No. 177
(1977) (governmental body may waive statutory predecessor to section 552.108); see also
Open Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions generally). In
failing to comply with section 552.301, the city has waived its claim under section 552.108
and, therefore, may not withhold any ofthe requested information under this exception. As
section 552.101 ofthe Government Code can provide a compelling reason to overcome this
presumption, we will consider your argument under this section.

Section 552.101 excepts from disclosure "information considered to be confidential by law,
either constitutional, statutory, or byjudicial decision." Gov't Code § 552.101. This section
encompasses information protected by other statutes, such as section 418.176 of the Texas
Homeland Security Act, chapter 418 ofthe Government Code (the "HSA"). Section 418.176
of the Government Code provides, in pertinent part:

(a) Information is confidential ifthe information is collected, assembled, or
maintained by or for a governmental entity for the purpose of preventing,
detecting, responding to, or investigating an act of terrorism or related
criminal activity and:

(1) relates to staffing requirements of an emergency response
provider, including law enforcement agency, a fire-fighting agency,. .
or an emergency servIces agency;
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(2) relates to a tactical plan of the provider; or

(3) consists of a list or compilation of pager or telephone numbers,
including mobile and cellular telephone numbers, of the provider.

Gov't Code § 418.176(a). The fact that information may relate to a governmental body's
security concerns or emergency management activities does not make the information per
se confidential under the HSA. See Open Records Decision No. 649 at 3 (1996) (language
of confidentiality provision controls scope of its protection). Furthermore, the mere
recitation by a governmental body of a statute's key terms is not sufficient to demonstrate
the applicability of a claimed provision. As with any exception· to disclosure, a
governmental body asserting one of the confidentiality provisions of the HSA must
adequately explain how the responsive records fall within the scope ofthe claimedprovision.
See Gov't Code § 552.301(e)(1)(A) (governmental body must explain how claimed
exception to disclosure applies).

You argue that the submitted cellular telephone numbers are confidential under
section 418.176 ofthe Texas Homeland Security Act. You state the individuals to which the
cellular telephone numbers belong are all police officers who belong to the city's emergency
response plan team, which responds to telTorist and biological attacks or other related
criminal activity. You also contend that ifthese cellular telephone numbers are released to
the public, there is nothing to prevent a massive overload of messages or calls from being
sent to these numbers. You state that the cellular phones cannot deal with such overloads
and would quickly become useless. Based on your representations and our review, we
conclude that the submitted cellular telephone numbers are confidential under
section 418.176(a)(3) ofthe Government Code and must be withheld under section 552.101
of the Government Code.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).


