
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

December 31, 2008

Ms. Kimberly R. Lafferty
Nichols, Jackson, Dillard, Hager & Smith, L.L.P.
City of Red Oak
-1800 Lincoln Plaza
500 North Akard
Dallas, Texas 75201

0R2008-17668

Dear Ms. Lafferty:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 331070. "

The City of Red Oak (the "city"), which you represent, received a request for information
pertaining to the city's request for bids for employee insurance contracts, the city's awarding
ofemployee insurance contracts, and a copy ofthe city's procurement policy. You state that
you will release some ofthe requested information to the requestor. You also state that you
have no responsive information for part ofthe request.! You take no position on whether the
submitted information is excepted from disclosure,'but state that release ofthis information
may implicate the proprietary interests ofBenefit Seminars Plus, Humana SpecialtyBenefits,
Sun Life Financial, Guardian Life Insurance Company, Ameritas Group, United Concordia
Companies, Inc., Aetna, Texas Municipal Leagues Intergovernmental Employee Benefits
Pool, Blue Cross Blue Shield, Trustmark, United Healthcare, Comp Dent., Delta Dental
Insurance Company, AIG, Assurant, Principal Financial Group, CIGNA, United Concordia,
and AlwaysCare (collectively "the third parties"). Accordingly, you inform us, and provide
documentation showing, that you notified the third parties of the request and of their right

[The Act does not require a govemmenta1 body that receives a request for information to create
information that did not exist when the request was received, create responsive information, or obtain
information that is not held by or on behalfofthe city. See Econ. Opportunities Dev. Corp. v. Bustamante, 562
S.W.2d 206,267-68 (Tex. Civ. App.- San Antonio 1978, writ dism'd); Open Records Decision No. 452 at 3
(1986).
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to submit arguments to this office as to why their information should not be released.2 See
Gov't Code § 552.305(d) (permitting interested third party to submit to attorney general
reasons why requested information should not be released); Open Records Decision No. 542
(1990) (statutory predecessor to section 552.305 permitted governmental body to rely on
interested third party to raise and explain applicability of exception to disclosure in certain
circumstances.) We have reviewed the submitted information.

We note that an interested third party is allowed ten business days after the date ofits receipt
ofthe governmental body's notice under section 552.305(d) to submit its reasons, ifany, as
to why information relating to that party should be withheld from public disclosure. See
Gov't Code § 552.305(d)(2)(B). As ofthe date ofthis letter, we have not received comments
from any of the third parties explaining why the submitted information should not be
released. Therefore, we have no basis to conGlude that any ofthe third parties have protected
proprietary interests in the submitted information. See id. § 552.110; Open Records
Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of conunercial or financial
information, party must show by specific factual evidence, not conclusory or generalized
allegations, that release of requested information would cause that party substantial
competitive harm), 552 at 5 (1990) (party must establishprimajacie case that information
is trade secret), 542 at 3. Accordingly, the city may not withhold any portion of the
submitted information based upon the proprietary interests of the third parties.

We note portions of the submitted information appear to be protected by copyright. A
custodian of public records must comply with the copyright law and is not required to
furnish copies ofrecords that are protected by copyright. Attorney General Opinion JM-672
(1987). A governmental body must allow inspection of copyrighted materials unless an
exception applies to the information. Id. Ifa member of the public wishes to make copies
of materials protected by copyright, the person must do so unassisted by the governmental
body. In making copies, the member ofthe public assumes the duty ofcompliance with the

~ ,

copyright law and the risk ofa copyright infringement suit. See Open Records Decision No.
550 (1990). The submitted information must be released, but any copyrighted information
may only be released in accordance with copyright law.

This letter ruling is limited to the patiicular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). Ifthe '
governmental body wants to challenge this ruling, the governmental body must file suit in

2We note that although the city notified the third parties, the letter sent to those parties does not
constitute a proper section 552.305 notice because it is 110t "in the form prescribed by the attomey general[.]"
See Gov't Code § 552.305(d)(2)(B). The proper notice form is in Appendix D of this office's 2008 Public
Information Handbook. The city may download a copy at: http://www.oag.state.tx.us/open/pro_info.shtml.
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governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible Jor taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release ofinformation triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely, . 1I1};/

WW~
Jonathan Miles
Assistant Attorney General
Open Records Division

JM/cc
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Ref: ID# 331070

Ene. Submitted documents

c: Requestor
(w/o enclosures)

Mr. John Mosier & Frank McCaffrey
HUMANA Specialty Benefits
8111 LBJ Freeway, Suite 200
Dallas, Texas 75251
(w/o enclosures)

Ms. July Franklin
AlwaysCare- American United Life
12770 Coit Road, Suite 200
Dallas, Texas 75251
(w/o enclosures)

Ms. Pam Schooley
Blue Cross Blue Shield of Texas
2615 Calder, Suite 700
Beaumont, Texas 77702
(w/o enclosures)

Ms. Amy Vaughn
Sun Life Financial
13355 Noel Road, Suite 1250
Dallas, Texas 75240
(w/o enclosures)

Mr. David Willey
Guardian Life Insurance Company
13355 Noel Road #1555
Dallas, Texas 75240
(w/o enclosures)

Ms. Jacqueline St. Hilaire
Ameritas Group
12655 North Central Expressway, Suite 910
Dallas, Texas 75243
(w/o enclosures)
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Mr. Brad Broyles
United Concordia Companies, Inc.
8214 Westchester Drive, Suite 600
Dallas, Texas 75255
(w/o enclosures)

Mr. Trey Smith
AETNA
2777 Stemmons Freeway, Suite 300
Dallas, Texas 75207
(w/o enclosures)

Mr. Brett Bowers
TML Intergovernmental Employee Benefits Pool
1821 Rutherford Lane .
Austin, Texas 78754
(w/o enclosures)

Mr. Stephen Stouder
United HealthCare
5800 Granite Parkway
Plano, Texas 75024
(w/o enclosures)

Ms. Liza Mizell
Benefit Seminars Plus
3535 Travis #110
Dallas, Texas 75204
(w/o enclosures)

Ms. Ann Harris, General Manager
AIG
8144 Walnut Hill Lane, Suite 1600
Dallas, Texas 75231
(w/o enclosures)

Ms. Jade Jordan
Assurant Employee Benefits
16775 Addison Road, Suite 300
Addison, Texas 75001
(w/o enclosures)
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Ms. Penny Sonnier
Delta Dental Insurance Company
6100 Western Place Drive #1050
Fort Worth, Texas 76107
(w/o enclosures)

Ms. Angela Masullo, Proposal Specialist
Principal Financial Group
5080 Spectrum Drive, Suite 700E
Addison, Texas 75001
(w/o enclosures)

Mr. Jimmy Murphy, Regional Sales Executive
Trustmark Group Benefits
700 Central Expressway, Suite 200
Allen, Texas 75013
(w/o enclosures)

Mr. Scott Klein
UniCare
3820 American Drive
Plano, Texas 75075
(w/o enclosures)

Ms. Michele Ballert
CIGNA Healthcare
Suite 400
6600 East Campus Circle Drive
Irving, Texas 75063
(w/o enclosures)


