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Dear Ms. Cho:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 330899.

Williamson County (the “county”) received arequest for “911 call sheets for calls for service
to and from T. Don Hutto Residential Center in 2006, 2007, and 2008.” You claim that the
requested information is excepted from disclosure under section 552.101 of the Government
Code. Wehave considered the exception you claim and reviewed the submitted information.

Initially, we must address the county’s obligations under the Act. Pursuant to
section 552.301(b) of the Government Code, a governmental body that receives a request for
information that it wishes to withhold must ask for a decision from this office and state the
exceptions that apply within ten business days after receiving the request. See Gov’t Code
§ 552.301(a), (b). In addition, pursuant to section 552.301(e) of the Government Code, a
governmental body is required to submit to this office within fifteen business days of
receiving an open records request: (1) general written comments stating the reasons why the -
stated exceptions apply that would allow the information to be withheld, (2) a copy of the
written request for information, (3) a signed statement or sufficient evidence showing the
date the governmental body received the written request, and (4) a copy of the specific
information requested or representative samples, labeled to indicate which exceptions apply
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to which parts of the documents. Id. § 552.301(e)(1)(A)-(D). The county received the
present request for information on September 3, 2008. However, the county did not request
a ruling or submit the items required by section 552.301(e) until October 16, 2008. We
therefore find that the county failed to comply with the requirements of section 552.301 in
requesting a ruling from this office.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the requirements of section 552.301 results in the legal presumption that the
requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See Gov’t
Code § 552.302; Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex.
App.—Austin 1990, no writ) (governmental body must make compelling demonstration to
overcome presumption of openness pursuant to statutory predecessor to section 552.302);
Open Records Decision No. 319 (1982). A compelling reason exists when third party
interests are at stake or when information is confidential under other law. Open Records
Decision No. 150 (1977). Section 552.101 of the Government Code can provide a
compelling reason to overcome this presumption; therefore, we will consider the county’s
claims under section 552.101.

Section 552.101 excepts from public disclosure “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. You
raise section 552.101 in conjunction with section 236.6 of title 8 of the Code of Federal
Regulations.! Section 236.6 of title 8 provides as follows:

No person, including any state or local government entity or any privately
operated detention facility, that houses, maintains, provides services to, or
otherwise holds any detainee on behalf of the [Immigration and
Naturalization] Service [(the “INS”)] (whether by contract or otherwise), and
no other person who by virtue of any official or contractual relationship with
such person obtains information relating to any detainee, shall disclose or
otherwise permit to be made public the name of, or other information relating
to, such detainee.” Such information shall be under the control of [the INS]
and shall be subject to public disclosure only pursuant to the provisions of
applicable federal laws, regulations and executive orders. Insofar as any
documents or other records contain such information, such documents shall

'Section 552.101 encompasses information that other statutes make confidential. A federal statute or
an administrative regulation enacted pursuant to statutory authority can provide statutory confidentiality for
purposes of section 552.101. See Open Records Decision No. 476 (1987) (addressing statutory predecessor).

*We note that the functions of the INS were transferred to the Department of Homeland Security on
March 1, 2003. See Homeland Security Act of 2002, Pub. L. No. 107-296, 116 Stat. 2135 (2002). However,
as section 236.6 still refers to the agency at issue as “the INS,” we will also do so in this ruling.
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not be public records. This section applies to all persons and information
identified or described in it, regardless of when such persons obtained such
information, and applies to all requests for public disclosure of such
information, including requests that are the subject of proceedings pending
as of April 17, 2002.

8 C.F.R. § 236.6. You contend.the submitted information is confidential in its entirety under
section 236.6 because it pertains to INS detainees. Based on your arguments and our review
of the information in question, we agree that the county is required to abide by rules
promulgated by the INS with regard to INS detainees. See 8 C.F.R. § 2.1 (providing that
Secretary of Homeland Security may issue regulations to administer and enforce laws

‘relating to immigration and naturalization of aliens); see also American Civil Liberties Union
of New Jersey, Inc. v. County of Hudson, 799 A.2d 629 (N.J. 2002) (stating that while state
possesses sovereign authority over operation of its jails, it may not operate them, in respect
to INS detainees, in any way that derogates federal government’s exclusive and expressed
interest in regulating aliens). Upon review of the submitted information, we find that
some of the information does not relate to INS detainees and there is not confidential under.
section 236.6. We have marked this information accordingly. To the extent the remaining
information relates to INS detainees, the information is made confidential by section 236.6
and must be withheld from disclosure under section 552.101 of the Government Code. See
ACLU, 799 A.2d at 655 (concluding that because INS had authority to promulgate 8 C.F.R.
§ 236.6, provision preempts state law requiring disclosure of requested information); see also
English v. General Elec. Co., 496 U.S. 72, 79 (1990) (noting that state law is preempted to
extent it actually conflicts with federal law); Louisiana Pub. Serv. Comm’n v. FCC, 476
U.S. 355, 369 (1986) (noting that federal agency acting within scope of its congressionally
delegated authority may preempt state regulation).

Section 552.101 also encompasses the common-law right of privacy, which protects
~ information if it (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
The type of information considered intimate and embarrassing by the Texas Supreme Court
i Industrial Foundation included information relating to sexual assault, pregnancy, mental
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. In addition, this office
has found that medical information or information indicating disabilities or specific illnesses
is excepted from required public disclosure under common-law privacy. See Open Records
Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps). We have marked the
information at issue that is protected by common-law privacy and must be withheld from
disclosure under section 552.101 of the Government Code.




Ms. Caroline E. Cho - Page 4

In summary, to the extent the submitted information relates to INS detainees, the information
is made confidential by section 236.6 of title 8 of the Code of Federal Regulations and must
be withheld from disclosure under section 552.101 of the Government Code. We have also
marked information that must be withheld under section 552.101 in conjunction with
common-law privacy. The remaining information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath , 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah.Schloss at the Office of the
Attorney General at (512) 475-2497.




