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Ms. Cynthia Villareal-Renya
Section Chief - Agency Counsel
Legal Services Division MC 110-IA
Texas Department of Insurance
P.O. Box 149104
Austin, Texas 78714-9104

0R2009-00697

Dear Ms. Villareal-Renya:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was

. assigned ID# 332447 (Texas Department ofInsurance Request #83974).

The Texas Department of Insurance (the "department") received a. request for eight
categories ofinformation pertaining to a specified complaint. You state that a portion ofthe
requested information will be released to the requestor. You claim that portions of the
submitted information are excepted from disclosure under sections 552.101, 552.111,
552.136, and 552.137 of the Government Code.1 We have considered the exceptions you
claim and reviewed the submitted information.

Section 552.101 excepts from required public disclosure "information considered to be
confidential bylaw, either constitutional, statutory, or by judicial decision." Gov't Code
§ 552.101. This section encompasses information protected by other statutes.
Section 59.001 of the Occupations Code provides as follows:

The social security number of an applicant for or holder of a license,
certificate of registration, or other legal authorization issued by a licensing
agency to practice in a specific occupation or profession that is provided to
the licensing agency is confidential and not subject to disclosure under
Chapter 552, Government Code.

Occ. Code § 59.001. You indicate that the social security numbers you have marked in the
submitted information were obtained in connection with the issuance of occupational or

. lAlthough, you initially raised sections 552.103, 552.107, and 552.130 of the Government Code as
exceptions to disclosure ofthe requested information, you have withdrawn your assertions under those sections.
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professional licenses. Based on this representation, we conclude that the socia.! security
numbers you have marked are confidential under section 59.001 of the Occupations Code
and must be withheld from disclosure under section 552.101 of the Government Code.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information if it (1) contains highly intimate or embarrassing facts, the publication ofwhich
would be highly objectionab1e to a reasonable person, and (2) is not oflegitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976).
This office has found that personal financial information not relating to a financial
transaction between an individual and a governmental body is excepted from disclosure
under common-law privacy. See Open Records Decision Nos. 545 (1990) (deferred
compensation information, mortgage payments, assets, bills, and credit history protected
under common law privacy), 373 (1983) (sources of income not related to financial
transaction between individual and governmental body protected under common-law
privacy). Upon review of the information at issue, we agree that the information you have
marked, as well as the additional information we have marked, is financial information
protected under common-law privacy; therefore, the department must withhold this
information under section 552.101 of the Government Code in conjunction with common
law privacy.

Next, you seek to withhold an e-mail between the department and the Office ofthe Attorney
General (the "OAG") under section 552.111 ofthe Government Code: This section excepts
from disclosure "an interagency or intraagency memorandum or letter that would not be
available by law to a party in litigation with the agency." Gov't Code § 552.111. This
exception encompasses the deliberative process privilege. See Open Records Decision
No. 615 at 2 (1993). The purpose of this exception is to protect advice, opinion, and
recommendation in the decisional process and to encourage open and frank discussion in the
deliberative process. See Austin v. City of San Antonio, 630 S.W.2d 391, 394 (Tex.
App.-San Antonio 1982, no writ); Open Records Decision No. 538 at 1-2 (1990).

In ORD 615, this office re-examined the statutory predecessor to section 552.111 in light of
the decision in Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408 (Tex.
App.-Austin 1992, no writ). We determined that section 552.111 excepts from disclosure
only those internal communications that consist ofadvice, recommendations, and opinions
that reflect the policymaking processes of the governmental body. See ORD 615 at 5. A
governmental body's policymaking functions do not encompass routine internal
administrative or personnel matters, and disclosure of information about such matters will
not inhibit free discussion of policy issues among agency personnel. Id.; see also City of
Garland v. The Dallas Morning News, 22 S.W.3d 351 (Tex. 2000) (section 552.111 not
applicable to personnel-related communications that did not involve policymaking). A
govermnental body's policymaking functions do include administrative and personnel
matters of broad scope that affect the govermnental body's policy mission. See Open
Records Decision No. 631 at 3 (1995). Furthermore, section 552.111' does not protect facts
and written observations of facts and events that are severable from advice, opinions, and
recommendations. See ORD 615 at 5. But, if factual information is so inextricably
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intertwined with material involving advice, OpInIOn, or recommendation as to· make
severance ofthe factual data impractical, the factual information also may be withheld under
section 552.111. See Open Records Decision No. 313 at 3 (1982).

We note that section 552.111 can encompass communications between a governmental body
and a third party. See Open Records Decision Nos. 631 at 2 (section 552.111 encompasses
information created for governmental body by outside consultant acting at governmental
body's request and performing task that is within governmental body's authority), 561 at 9
(1990) (section 552.111 encompasses communications with party with which governmental
body has privity of interest or common deliberative process), 462 at 14 (1987)
(section 552.111 applies to memoranda prepared by governmental body's consultants). For
section 552.111 to apply in such instances, the governmental body must identify the third
party and explain the nature ofits relationship with the governmental body. Section 552.111
is not applicable to a communication between the governmental body and a third party unless
the governmental body establishes it has a privity ofinterest or common deliberative process
with the third party. See ORD 561 at 9 (1990).

You contend that the e-mail you have marked consists of a summary opinion between the
OAG and the department regarding the nature of a complaint received by the OAG and
forwarded to the department for handling under its regulatory authority. However, upon
review of the e-mail at issue, we find it consists of information that is purely factual in
nature. Thus, you have fail~d to demonstrate, and the information does not reflect on its face,
that this information consists of advice, recommendations, or opinions that pertain to
policymaking. Accordingly, we find that the e-mail at issue is not excepted from disclosure
under section 552.111, and it may not be withheld on that basis. As you raise no other
exceptions against its disclosure, the e-mail at issue must be released to the requestor.

Next, we address your contention that the remaining information contains insurance policy
numbers that are excluded from disclosure under section 552.136 of the Government Code.
Section 552.136 states that "[n]otwithstanding any other provision of this chapter, a credit
card, debit card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential." Gov't Code § 552. 136(b).
Accordingly, the department must withhold the insurance policy numbers you have marked
under section 552.136 of the Government Code.

Next, you contend the e-mail addresses you have marked in the remaining information are
subject to section 552.137 ofthe Government Code. Section 552.137 states that "an e-mail
address of a member of the public that is provided for the purpose of communicating
electronically with a governmental body is confidential and not subject to disclosure under
[the Act]," unless the owner of the e-mail address has affirmatively consented to its public
disclosure. Id. § 552.137(a)-(b). The types ofe-mail addresses listed in section 552. 137(c)
may not be withheld under this exception. See id. § 552.137(c). The e-mail addresses at
issue are not ofa type specifically excluded by section 552.137(c). You state that the owners
of these e-mail addresses have not consented to their public disclosure. Accordingly, we
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agree that the department must withhold the marked e-mail addresses under section 552.137
of the Government Code.

. .
In summary, the department must withhold the information it has marked under
section 552.101 of the Government Code in conjunction with section 59.001 of the
Occupations Code. The department must withhold the information it has marked, as well
as the additional information we have marked, under section 552.101 in conjunction with
common-law privacy. The department must also withhold the information it has marked
under sections 552.136 and 552.137 of the Government Code. The remaining information
must be released.2

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free, at (877)
673-6839. Questions concerning the allowable charges for providing public information
under the Act must be directed to the Cost Rules Administrator ofthe Office ofthe Attorney
General at (512) 475-2497.

Sincerely,

cJ/h~tZ-~
Laura E. Ream

. Assistant Attorney General
Open Records Division

LER/jb

Ref: ID# 332447

Ene. Submitted documents

cc: Requestor
(W/0 enclosures)

2We note the remaining information contains social security numbers. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person's social security number from
public release without the necessity of requesting a decision from this office under the Act. Gov't Code
§ 552.147.


