
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

January 20,2009

Ms. Lisa Hoyt
Staff Attorney
State Board of Dental Examiners
333 Guadalupe, Tower 3, Suite 800
Austin, Texas 78701-3942

OR2009-00762

Dear Ms. Hoyt:

You ask whether certain information is subject to required public disclosure under the
.Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 333521.

The State Board ofDental Examiners (the "board") received a request for information related
to a specific investigation conducted by the board. You claim that the submitted information
is excepted from disclosure under section 552.101 of the Government Code. We have
considered the exception you claim and reviewed the submitted information.

Initially, we must address the board's obligations under section 552.301 ofthe Govermnent
Code, which prescribes the procedures that a governmental body must follow in asking this

. officeto decide whether requested information is excepted from public disclosure. Pursuant
to section 552.301 (b), a governmental body must ask for a decision from this office and state
the exceptions that apply within ten business days of receiving the written request. You
inform us that the board received the request for information on October 29,2008; however,
we did not receive your faxed request for a ruling from this office until November 18,2008.
See Gov't Code § 552.308 (describing rules for calculating submission dates of documents
sent via first class United States mail, common or contract carrier, or interagency mail).
Thus, the board failed to comply with the procedural requirements mandated by
section 552.301.
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Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the procedural requirements ofsection 552.301 results in the legal presumption
that the requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See Gov't
Code § 552.302; Hancock v. State Ed. of Ins., 797 S.W.2d 379, 381-82 (Tex.
App.-Austin 1990, no writ); Open Records Decision No. 319 (1982). Generally, a
compelling reason exists when third-party interests are at stake or when information is
confidential under other law. Open Records Decision No. 150 (1977). Section 552.101 of
the Government Code can provide a compelling reason to overcome this presumption of
openness; accordingly, we will consider your arguments under this exception.

Section 552.101 of the Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses information made confidential by other
statutes, including section 254.006 of the Occupations Code, which states:

(a) Except as provided by this section, the investigation files and other
records of the board are public records and open to public inspection at
reasonable times.

(b) Investigation files and other records are confidential and shall be
divulged only to the persons investigated at the completion of the
investigation. The board may share investigation files and other records with
another state regulatory agency or a local, state, or federal law enforcement
agency.

(c) The exception from public disclosure of investigation files and records
provided by this section does not apply to the disclosure of a disciplinary
action of the board, including:

(1) the revocation or suspension of a license;

(2) the imposition of a fine on a license holder;

(3) the placement on probation with conditions of a license holder
whose license has been suspended;

(4) the reprimand of a license holder; or

(5) the issuance of a warning letter to a license holder.

Occ. Code § 254.006. You state that the submitted information consists ofinvestigation files
and records ofthe board compiled in response to a complaint filed against a dentist licensed
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by the board. You further state that the investigation was dismissed, and the submitted
information reflects that no disciplinary action was taken by the board. We therefore
understand you to represent that section 254.006(c) does not apply in this instance. Based
on your representations and our review, we conclude that the requested information is
confidential under section 254.006(b) of the Occupations Code and must be withheld
pursuant to section 552.101 of the Government Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free, at (877)
673-6839. Questions concerning the allowable charges for providing public information
under the Act must be directed to the Cost Rules Administrator ofthe Office ofthe Attorney
General at (512) 475-2497.

Sincerely,

~~
Ryan T. Mitchell
Assistant Attorney General
Open Records Division
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Ref: ID# 333521

Ene. Submitted documents

cc: Requestor
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