
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

January 21, 2009

Mr. Charles B. Weir
Assistant City Att0111ey
City of San Antonio
P. O. Box 839966
San Antonio, Texas 78283-3966

0R2009-00843

Dear Mr. Weir:

You ask whether celiain information is subj eGt to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 332583 (department ORR 2008-1910).

The San Antonio Police Department (the "department") received a request for incident repOli
number 06-915641. You claim portions ofthe submitted incident report are excepted from
disclosure under section 552.101 of the Gove111ment Code. We have considered the
exception you claim and reviewed the submitted information.

Initially, we must address the department's obligations under the Act. Section 552.301
describes the procedural obligations placed on a gove111mental body that receives a written
request for infonnation it wishes to withhold. Pursuant to section 552.301(b), the
governmental body must ask for the att0111ey general's decision and state the exceptions that
apply within ten business days afterreceivingtherequest. See Gov't Code § 552.301(a), (b).
Pursuant to section 552.301(e) ofthe Govenllnent Code, the govenllnental body is required
to submit to this office within fifteen business days of receiving the request (1) general
written comments stating the reasons why the stated exceptions apply that would allow the
information to be withheld, (2) a copy of the written request for information, (3) a signed
statement or sufficient evidence showing the date the gove111mental bodyreceived the written
request, and (4) a copy of the specific infonnation requested or representative samples,
labeled to indicate which exceptions apply to which parts of the doclU11ents. See id.
§ 552.301(e). You state the department received the request for infonnation on
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October 14,2008. However, you did not request a mling from this office or submit a copy
or representative sample of the infonnation requested until November 6, 2008.
Consequently, we find the depaliment failed to comply with the requirements of
section 552.301 in requesting this decision from our office.

Pursuant to section 552.302 of the Govel11ment Code, a govenunental body's failure to
comply with the requirements of section 552.301 results in the legal presumption the
requested infolmation is public and must be released lmless a compelling reason exists to
withhold the infonnation from disclosure. See ie!. § 552.302; Hancock v. State Bd. of
Ins., 797 S.W.2d 379,381-82 (Tex. App.-AustinI990, no writ) (govel111l1ental body must
make compelling demonstration to overcome presumption ofopelmess pursuant to statutory
predecessor to section 552.302); Open Records Decision No. 319 (1982). Generally, a
compelling reason to withhold infonnation exists where some other source oflaw makes the
infonnation confidential or where third paliy interests are at stake. Open Records Decision
No. 150 at 2 (1977). Because section 552.101 can provide a compelling reason to withhold
infonnatibn, we will consider the applicability 0 f this exception to the submitted infonnation.

Section 552.101 of the Govel11ment Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutoly, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses the doctrine ofcommon-law privacy, which
protects information that (1) contains highly intimate or embarrassing facts, the publication
ofwhich would be highly objectionable to a reasonable person, and (2) is not oflegitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). The type ofinfOlmation considered intimate alld embarrassing by the Texas
Supreme Court in Industrial Foundation included infonnation relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. Id. at 683.
You claim portions of the submitted incident report are protected by common-law privacy.
Upon review, we agree some ofthe infolmation, whichwe have marked, is consideredhighly
intimate or embarrassing and not of legitimate public concern. Thus, the department must
withhold the information we have marked lmder section 552.101 ofthe Govelnment Code
in conjunction with common-law privacy. The remaining infonnation must be released.

This letter mling is limited to the particular infOlmation at issue in this request and limited
to the facts as presented to us; therefore, tIns mling must not be relied upon as a previous
detennination regarding any other information or ally other circmnstallCes.

This mling triggers importallt deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infonnation concelning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex or1.php,
or call the Office of the Attol11ey General's Open Govel11ment Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
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information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General at (512) 475-2497.

Sincerely,

Leah B. Wingerson
Assistant Attomey General
Open Records Division

LBW/cc

Ref: ID# 332583

Ene. Submitted documents

cc: Reqllestor
(w/o enclosures)


