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Mr. Humberto F. Aguilera
Escamilla & Poneck, Inc.
P.O. Box 200
San Antonio, Texas 78291-0200

0R2009-00925

Dear Mr. Aguilera:

You ask whether certain infonnation is subj ect to required public disclosure under the
Public InfonnationAct (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 332796.

The San Antonio hldependent School District (the "district"), which you represent, received
a request for the administrative investigation, witness statements, and video recording related
to a specified case involving the requestor's client. You claim the submitted investigation
infonnationis excepted from disclosure under sections 552.103, 552.108, and 552.116 ofthe
Govemment Code. We have considered the exceptions you claim and reviewed the
submitted infonnation.

hlitially, we note the submitted infonnation is subject to section 552.022 ofthe Government
Code, which states in relevant p31i:

(a) Without limiting the amOlmt or kind of infonnation that is public
infonnation under this chapter, the following categories of infonnation are
public infonnation and not excepted from required disclosure lmder this
chapter unless they are expressly confidential under other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a govemmental body, except as provided by
Section 552.108[.]

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US

An Eqllal Employment Opportllnity Employer. Printed on Recycled Paper



Mr. Humberto F. Aguilera - Page 2

Gov't Code § 552.022(a)(1). The submitted infonnation is part of a concluded internal
affairs investigation conducted by the district's police department.· Pmsuant to
section 552.022(a)(1) ofthe Government Code, a completed investigation is expresslypublic
lmless it either is excepted lmder section 552.108 of the Govennnent Code or is expressly
confidential under other law. Sections 552.103 and 552.116 of the Govennnent Code are
discretionary exceptions that protect a govennnental body's interest and maybe waived. See
Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex.
App.-Dallas 1999,nopet.) (governmental bodymaywaive section 552. 103); OpenRecords
Decision No. 551 (1990) (statutory predecessor to section 552.103 serves only to protect
governmental body's position in litigation and does not itselfmake infomlation confidential);
see also Open Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions generally).
As such, they are not other law that make infonnation confidential for the purposes of
section 552.022. Consequently, the submitted infonnation may not be withheld under
section 552.103 or section 552.116 ofthe Government Code. However, because information
subject to section 552.022(a)(1) maybe withheld under section 552.108, we will consider
yom arguments for this exception.

Section552.108(a)(2) excepts from disclosme "[i]nformation held by a law enforcement
agency or prosecutor that deals with the detection, investigation, or prosecution ofcrime ...
if it is information that deals with the detection, investigation, or prosecution ofcrime only
in relation to an investigation that did not result in conviction or deferred adjudication[.]"
Gov't Code § 552.108(a)(2). Section 552.108(a)(2) is applicable only ifthe information at
issue relates to a concluded criminal case that did not result in a conviction or a deferred
adjudication. Generally, a governmental body claiming section 552.108 must reasonably
explain how and why tIns exception is applicable to the infOlmation the governmental body
seeks to withhold. See id. § 552.301(e)(1)(A);ExpartePruitt, 551 S.W.2d 706 (Tex. 1977).
The information you seek to withhold is an internal affairs investigation conducted by the
district's police department concerning the requestor's client. Section 552.108 is generally
not applicable to infonnation relating to an administrative investigation that did not result
in a criminal investigation or prosecution. See Morales v. Ellen, 840 S.W.2d 519,525-26
(Tex. Civ. App.-El Paso 1992, writ denied) (statutory predecessor to section 552.108 not
applicable to internal investigation that did not result in criminal investigation or
prosecution); see also Open Records Decision No. 350 at 3-4 (1982). In this instance, you
explain the internal affairs investigation conducted by the district's police department
"became part ofa criminal investigation" relating to potential violations ofpeljury and false
report to a peace officer. See Penal Code §§ 37.02, .08. You further explain the criminal
investigation has concluded and did not result in a conviction or deferred adjudication.
Based on om review and yom representations the submitted information was used in, and
became part of, the criminal investigation, we find section 552.108 is applicable to the
submitted information.

Section 552.108 does not except from disclosme basic infonnation about an arrested person,
an arrest, ora crime. Gov't Code § 552.108(c). Basic infonnation refers to the information
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held to be public in Houston Chronicle Publishing Co. v. City ofHouston , 531 S.W.2d 177
(Tex. Civ. App.-Houston [14th Dist.] 1975), writ rej'd n.r.e. per curiam, 536 S.W.2d 559
(Tex. 1976). See Open Records DecisionNo. 127 (1976) (stmnnarizingtypes ofinformation
made public by Houston Chronicle). Thus, with the exception ofbasic infOlmation, which
includes a detailed description of the offense, the district may withhold the submitted
investigation infonnation tmder section 552.108(a)(2) ofthe Govennnent Code.! We note
the district has the discretion to release all or part ofthis infonnation that is not otherwise
confidential by law. Gov't Code § 552.007.

This letter TIlling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this TIlling must not be relied upon as a previous
determination regarding any other information or any other circmTIstances.

This TIlling triggers impOliant deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/opell/index orl.php,
or call the Office of the Attomey General's Open Government Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General at (512) 475-2497.

Sincerely,

~~e.~
Leah B. Wingerson·
Assistant Attomey General
Open Records Division

LBW/cc

Ref: ID# 332796

Enc. Submitted documents

cc: Requestor
(w/o enclosures)

'As our llliing is dispositive, we need not address your remaining argument against disclosure.


