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GREG ABBOTT

January 27, 2009

Ms. Luz E. Sandoval-Walker
Assistant City Attorney

City of El Paso

2 Civic Center Plaza, 9" Floor
El Paso, Texas 79901

OR2009-01061
Dear Ms. Sandoval-Walker:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 333146. '

The El Paso Police Department (the “department”) received a request for a specified police
report, as well as any other information pertaining to four named individuals. You claim that
the requested information is excepted from disclosure under section 552.101 of the
Government Code. We have considered the exception you claim.

Initially, we must address the department’s obligations under the Act. Section 552.301
prescribes procedures that a governmental body must follow in asking this office to decide
whether requested information is excepted from public disclosure. Section 552.301(b)
requires a governmental body to ask for the attorney general’s decision and claim its
exceptions to disclosure not later than the tenth business day after the date of its receipt of
the written request for information. See Gov’t Code § 552.301(b). You state the department
received the present request for information on October 27, 2008. However, you did not
request a ruling from our office until November 12, 2008. Consequently, we find that the
department failed to comply with the requirements of section 552.301(b).

Pursuant to section 552.302 of the Government Code, a governmental body’s failure, to
comply with the requirements of section 552.301 results in the legal presumption that the
requested information is public and must be released unless the governmental body

PosT OFFICE BOX 12548, AUSTIN, TEXAS78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US
An Equal Employment Opporeunity Employer - Printed on Recycled Paper '




Ms. Luz E. Sandoval-Walker - Page 2

demonstrates a compelling reason to withhold the information from disclosure. See id. -
§ 552.302; Hancockv. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990,
no writ) (governmental body must make compelling demonstration to overcome presumption
of openness pursuant to statutory predecessor to section 552.302); Open Records Decision
No. 319 (1982). Normally, a compelling interest is demonstrated when some other source
of law makes the information at issue confidential or third-party interests are at stake. See
Open Records Decision No. 150 at 2 (1977). Because section 552.101 of the Government
Code can provide a compelling reason to withhold information, we will consider your
arguments under this exception. '

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information if (1) the information contains highly intimate or embarrassing facts the
publication of which would be highly objectionable to a reasonable person, and (2) the
information is not of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident .
Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law
privacy, both prongs of this test must be satisfied. /d. at 681-82. You assert that the present
request requires the department to compile the four named individuals’ criminal histories.
A compilation of an individual’s criminal history is highly embarrassing information, the
publication of which would be highly objectionable to a reasonable person. Cf. United States
Dep’t of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989)
(when considering prong regarding individual’s privacy interest, court recognized distinction
between public records found in courthouse files and local police stations and compiled
summary of information and noted that individual has significant privacy interest in
compilation of one’s criminal history). Furthermore, we find that a compilation of a private
citizen’s criminal history is generally not of legitimate concern to the public. The submitted
documents do not, however, list any of the named individuals as suspects, arrestees, or
criminal defendants. Thus, these documents are not a compilation of an individual’s criminal
history, and they may not be withheld in their entirety under section 552.101 in conjunction
common-law privacy. '

You also assert the submitted reports should be withheld in their entirety under the Medical
Practices Act (the “MPA”), which governs access to medical records and is encompassed
by section 552.101 of the Government Code. "See Occ. Code §§ 151.001-165.160.
Section 159.002 of the MPA provides: ' : :

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

.(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in Section
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159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(b)-(c). Information subject to the MPA includes both medical records and
information obtained from those medical records. See Open Records Decision No. 598
(1991). You assert that the submitted documents contain medical records that must be
withheld under section 552.101 and the MPA. However, you have submitted police reports

for our review, rather than medical records. Furthermore, you do not state, nor do you .

identify, that any information contained within these reports was obtained from a medical
record. Accordingly, you have failed to demonstrate how the MPA applies to the reports at
issue, and no information may be withheld on this basis.

Section 552.101 also encompasses chapter 773 of the Health and Safety Code, which
pertains to EMS records. Access to EMS records is governed by the provisions of

section 773.091 of the Health and Safety Code. See Open Records Decision No. 598 (1991).

Section 773.091 provides in part the following:

(b) Records of the identity, evaluation, ot treatment of a patient by emergency
medical services personnel or by a physician providing medical supervision
that are created by the emergency medical services personnel or physician or
maintained by an emergency medical services provider are confidential and
privileged and may not be disclosed except as provided by this chapter.

- () The privilege of confidentiality under this section does not extend to
information regarding the presence, nature of injury or illness, age, sex,
occupation, and city of residence of a patient who is receiving emergency
medical services.

Health & Safety Code § 773.091(b), (g). You assert the submitted reports are subject to .

section 773.091. However, these police reports are not records created by an EMS service

provider. Further, you have not demonstrated that any information within these reports was -

taken directly from an EMS record. Therefore, we find you have failed to demonstrate how
the reports at issue are subject to section 773.091 of the Health and Safety Code, and they
may not be withheld under section 552.101 on this basis.

As an alternative to your arguments againsf disclosure of the submitted reports in their
entirety, you also assert portions of the submitted repots are subject to common-law privacy,

as discussed above. The type of information considered intimate and embarrassing by the
Texas Supreme Court in ndustrial Foundation included information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
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psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.

See Indus. Found., 540 S.W.2d at 683. Upon review, we have marked information that is

highly intimate or embarrassing and of no legitimate concern to the public. This information
must be withheld under section 552.101 in conjunction with common-law privacy.

In summary, the department must withhold the information we marked under
section 552.101 of the Government Code in conjunction with common-law privacy. The
remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited -

to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,

at (877) 673-6839. Questions concerning the allowable charges for providing public

information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497. '

Sincerely,

Re(ﬁgrove '

Assistant Attorney General
Open Records Division

RJH/eeg
Ref: ID#333146
Enc. Submitted documents

c: Requestor
(w/o enclosures)




