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Februmy 2, 2009

Ms. Cary Grace
Assistmlt City Attomey
City of Anstin
P.O. Box 1088
Austin, Texas 78767-8828

0R2009-01297

Dear Ms. Grace:

You ask whether certain information is subject to required public disclosure under the
Public fufonnation Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 333710.

The City ofAustin (the "city") received a request for a contract for emergency environmental
remediation services, including pricing from 2006. You take no position on the public
availability of the requested infonnation. You believe, however, that the information may
implicate the proprietmy interests of TAS Environmental Services, L.P. ("TAS"). You
notified TAS ofthis request for infonnation and ofits right to submit arguments to this office
as to why the infonnation should not be released. 1 We received cOlTespondence from an
attomey for TAS. We have considered all ofTAS ,s arguments and reviewed the infonnation
you sUbmitted.

We first note, and you acknowledge, that the city did not comply with the deadlines
prescribed by section 552.301 of the Govenmlent Code in requesting this decision. See
Gov'tCode § 552.301(b), (e). The requested infonnation is therefore presumed to be subject
to required public di~c1osure and must be released, unless there is a compelling reason to
withhold any of the information. See id. § 552.302; Hancock v. State Bd. of Ins., 797

ISee Gov'tCode §552.305(d); OpenRecords DecisionNo. 542 (1990) (statutorypredecessor to Gov't
Code § 552.305 pennitted governmental body to rely on interested third party to raise and explain applicability
of exception to disclosure under certain circlU11Stances).
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S.W.2d 379, 381 (Tex. App.-Austin 1990, no writ). This statutory presumption can
generally be overcome when infonnation is confidential by law or third-party il1terests are
at stake. See Open Records Decision Nos. 630 at 3 (1994), 325 at 2 (1982). Therefore, we
will detennine whether the city must withhold any of the submitted infonnation to protect
TAS's interests.

TAS claims exceptions to disclosme under sections 552.102,552.104, and 552.110 of the
Govenunent Code. Section 55~.102(a) excepts from disclosme "infol111ation in a persOlmel
file, the disclosme of which would constitute a clearly lU1wananted invasion of personal
privacy[.]" Gov't Code § 552.102(a). This exception is applicable only to infonnation .
related to public officials and employee~. See Hubert v. Harte-Hanks Tex. Newspapers,
Inc., (552 S.W.2d 546, 549-51 (Tex. App.-.Austin 1983, writ refd n.r.e.) (addressing
statutory predecessor). Thus, because TAS claims this exception for infol111ation relating to
its own employees, section 552.102(a) is not applicable in this instance. We therefore
conclude that the city may not withhold any of the submitted infonnation lU1der
section 552.102 of the Govel11ment Code.

Section 552.104 of the Govel11l11ent Code excepts from disclosme "infOlmation that, if
released, would give advantage to a competitor or bidder." Gov't Code § 552.1 04(a). This
exception protects the competitive interests of govenllnental bodies, not the proprietary
interests of private parties such as TAS. See Open Records Decision No. 592 at8 (1991)
(discussing statutory predecessor). Moreover, section 552.104 is a discretionary exception
that a govel11l11ental body may waive and does not provide a cOlnpelling reason for non
disclosme under section 552.302. See Gov't Code § 552.007; Open Records Decision
Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of
discretionalyexceptions), 592 at 8 (statutory predecessor to Gov't Code § 552.104 subject
to waiver). In this instance, the city did not raise section 552.104 ofthe Govemment Code
as an exception to disclosme. Furthel1110re, in otherwise failing to comply with
section 552.301 of the Govemment Code, the city waived section 552.104 and may not

.withhold any of the submitted infonnation under that exception.

Section 552.110 ofthe Govenllnent Code protects the proprietary interests ofprivate parties
with respect to two types of information: "[a] trade secret obtained from a person and
privileged or confidential by statute or judicial decision" and "commercial or financial
infonnation for which it is demonstrated based on specific factual evidence that disclosme
would cause substantial competitive hann to the person from whom the infOlmation. was
obtained." Gov't Code § 552.110(a)-(b).

,

The Supreme Court ofTexas has adopted the definition ofa "trade secret" from section 757
of the Restatement ofTorts, which holds a "trade·secret" to be

any fonnula, pattel11, device or compilation of infonnation which is used in
one's business, and which gives him an opportunity to obtain an advantage
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over competitors who do not know or use it. It may be a fonnula for a
chemical compolUld, a process of manufacturing, treating or preserving
materials, a pattem for a machine or other device, or a list of customers. It
differs from other secret infonnation in a business ... in that it is not simply
infonnation as to single or ephemeral events in the conduct of the business,
as, for example, the amount or other terms ofa secret bidfor a contract or
the salary of celiain employees. . . . A trade secret is a process or device for
continuous use in the operation ofthe business. . .. [It may] relate to the sale
ofgoods or to other operations in the business, such as a code for detennining
discounts, rebates or other concessions in a price list or catalogue, or a list of
specialized customers, or a method of booldceeping or other office
management.

RESTATEMENT OF TORTS § 757 cmt. b (1939) (emphasis added); see also Hyde Corp. v.
Huffines, 314 S.W.2d 763,776 (Tex. 1958). Ifagovenunental body takes no position on the
application of the "trade secrets" aspect of section 552.110 to the infOlmation at issue, this
office will accept a private person's claim for exception as valid lUlder section 552. 110(a)
ifthe person establishes aprimafacie case for the exception and no one submits an argmnent
that rebuts the claim as a matter oflaw.2 See Open Records Decision No. 552 at 5 (19'90).
However, we Calmot conclude that section 552.11 O(a) is applicable lUlless it has been shown
that the infonnation meets the definition ofa trade secret and the necessalyfactors have been
demonstrated to establish a trade secret claim. See Open Records Decision No. 402 (1983).

Section 552.110(b) requires a specific factual or evidentiary showing, not conclusory or
generalized allegations, that substantial competitive injury would likely result from release
of the infonnation at issue. See Open Records Decision No. 661 at 5-6 (1999) (business
enterprise must show by specific factual evidence that release of infonnation would cause
it substantial competitive hann).

2The Restatement ofTorts lists the following six factors as indicia ofwhether information constitutes
a trade secret: I r

(1) the extent to which the information is known outside of [the company];
(2) the extent to which it is lmown by employees and other involved in [the company's]
business;
(3) the extent ofmeasures taken by [the company] to guard the secrecy of the infolTIlation;
(4) the value ofthe information to [the company] and [its] competitors;
(5) the amOlmt ofeffort or money expendedby [the company] in developing the infOlmation;
(6) the ease or difficulty with which the information couldbe ptoperly acquired or duplicated
by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see Open Records Decision Nos. 319 at 2 (1982), 306 at 2
(1982), 255 at 2 (1980).
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TAS claims section 552.110 for pOliions of the submitted documents that contain
infonnation relating to the company's pricing and costs; customers; key employees;
subcontractors; business organization; and "procedures and protocol used by TAS in

. response to various spill scenarios." We understand TAS to contend that this infonnation
constitutes the company's trade secrets under section 552.110(a) and also falls within the
scope of section 552.11 O(b). TAS argues that disclosure ofthe infonrtation at issue would,
among other things, "damage not only TAS, but the ongoing competitive bidding process
throughout Texas" and "result [in] fewer bidders, higher costs, and a decrease in the quality
ofservices." In submitting these arguments, TAS appears to rely on the test peliaining to the
applicability ofthe section 552(b)(4) exemption under the federal Freedom ofInfonnation
Act to third-party infOlmation held by a federal agency, as annOlU1ced in National Parks &
Conservation Association v. Morton, 498 F.2d 765 (D.c. Cir. 1974). See also Critical Mass
Energy Projectv. Nuclear Regulatory Comm 'n, 975 F.2d 871 (D.C. Cir. 1992) (commercial
infomlation exempt fi.·om disclosure if it is voluntarily submitted to govemment and is of a
kind that provider would not customarily make available to public). Although this office
once applied the Na(ional Parks test under the statutory predecessor to section 552.110, that
standard was overtumed by the Third Court ofAppeals when it held that National Parks was
il0t a judicial decision within the meaning of fonner section 552.110. See Birnbaum v.
Alliance of Am. Insurers, 994 S.W.2d 766 (Tex. App.-Austin 1999, pet. denied) ..
Section 552.11 O(b) now expressly states the standard to be applied and requires a specific
factual demonstration that the release of the infonnation in question would cause the
business enterprise that submitted the infonnation substantial competitive hann. See
ORD 661 at 5-6 (discussing enactment of Gov't Code § 552.110(b) by Seventy-sixth
Legislature). The ability of a govemmenta1 body to continue to obtain infonnation from
private parties is not a relevant consideratiOli under section 552.110(b). Id. Therefore, we
will consider only TAS' s interests in withholding the submitted infonnation.

Having considered all ofTAS's arguments and reviewed the infonnation at issue, we have
marked customer infonnation that the citymust withhold under section 552.11 O(a). We Bnd
that TAS has not demonstrated that any ofthe remaining infonnation at issue qualifies as a
trade secret lU1der section 552.110(a). We also find that TAS has not provided the specific
factual or evidentialy showing required by section 552.11 O(b) that release of any of the
remaining infonnation would cause TAS substantial competitive hann. We therefore
conclude that the city may not withhold ally of the remaining information under
section 552.110. See Gov't Code § 552.110(a)-(b); Open Records Decision Nos. 509 at 5
(1988) (because costs, bid specifications, alld circumstances would change for future
contracts, assertion that release of bid proposal might give competitor unfair advantage on
future contracts was entirely too speculative), 319 at 3 (1982) (statutorypredecessor to Gov't
Code § 552.11 0 generally not applicable to infonnation relating to orgallization and
personnel, market studies, professional references, qualifications and experience, and
pricing).
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With specific regard to TAS's cost and pricing information, we note that TAS has an
ongoing contractual relationship with the city. Pricing infonnation pertaining toa particular
contract is generally not a trade secret because it is "simply infornlation as to single or
ephemeral events in the conduct of the business," rather than "a process or device for
continuous use in the operation ofthe business." See RESTATEMENT OF TORTS § 757 cmt.
b (1939); Hyde Corp. v. Huffines, 314 S.W.2d at 776; Open Records Decision Nos. 319 at 3
(1982), 306 at 3 (1982). Likewise, the pricing aspects of a contract with a governmental
entity are generally not excepted fl.-om disclosure under section 552.110(b). See Open
Records Decision No. 514 (1988) (public has interest in knowing prices charged by
govel11ment contractors); see generally Freedom ofInfonnation Act Guide & Privacy Act
Overview at 219 (2000) (federal cases applying analogous Freedom of Information Act
exemption reason that disclosure ofprices charged govel11ment is a cost of doing business
with govel11ment). Moreover, the terms ~fa contract with a govenunental body are generally
not excepted from public disclosure. See Gov't Code § 552.022(a)(3) (contract involving
receipt or expenditure of public fimds expressly made public); Open Records Decision
No. 541 at 8 (1990) (public has interest in knowing tenns of contract with state agency).
Therefore, the city may not withhold any of the submitted information relating to TAS' s
costs and pricing under section 552.110.

We note that sectionS52.136 ofthe Govenunent Code is applicable to some ofthe remaining
information.3 Section 552.136(b) provides that "[n]otwithstanding any other provision of
[the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a govenuneritalbody is confidential." Gov't Code
§ 552. 136(b); see id. § 552.136(a) (defining "access device"). We have marked insurance
policy numbers that the city must withhold tmder section 552.136.

In summary, the city must withhold the infornlation that we have marked tmder
sections 552.110 and 552.136 of the Govermnent Code. The rest of the submitted
information must be released.

This letter mling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this mling must not be relied upon as a previous
determination regarding any other infonnation or any other circumstances.

This mling triggers impOliant deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infonnation concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Govenunent Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public

3 Unlike other exceptions to disc10sme llilder the Act, tIns office will raise section 552.136 on behalf
of a governmental body, as this exception is mandatory and may not be waived. See Gov't Code
§§ 552.007, .352; Open Records Decision No. 674 at 3 n.4 (2001) (mandatOlY exceptions).
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infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey Ge (512) 475-2497.

nes W. Monis,
Assistant Attomey General
Open Records Division

JWM/cc,

Ref: ID# 333710,

Ene: Submitted documents

c: Requestor
(w/o enclosmes)

Mr. Douglas R. Hudman
Holland, Johns, Schwartz & PelTIlY, L.L.P.
306 West Seventh Street Suite 500
FOli Worth, Texas 76102-4982
(w/o enclosures)


