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ATTORNEY--GENiUL OP--TEXAS

February 11,2009

Ms. Heather Silver
Assistant City Attorney
City of Dallas .
1500 Marilla Street, Room 7BN
Dallas, Texas 75201

Dear Ms. Silver:

GREG ABBOTT

0R2009-01387A

This office issued Open Records Letter No. 2009-01387 (2009) on February 3,2009. We
have examined thisTUling and determined that anen-orwasmadein its issuance. Vlhere this
office detennines that an enor was made in the decision process under sections 552.301
and 552.306 of the Government Code, and that enor resulted in an incolTect decision, we
will conectthe previously issued ruling. Consequently, this decision serves as the cOlTected
ruling and is a substitute for the decision issued on February 3,2009. See generally Gov't
Code § 552.011 (providing that Office of Attorney General may issue decision to maint!'J.in
uniformity in application, operation, and interpretation ofPublic Information Act ("Act")).
This ruling was assigned ID# 339688.

The City ofDallas (the "city") received a request Jor seventeen categories of information
pertaining to the Dallas Convention Center (the "center"), the Dallas Convention Center
Hotel (the "hotel"), the Dallas Convention Center Hotel Development Corporation (the
"corporation"), and the Chavez Propeliy.J You state the city will release some of the
requested information to the requestor. You claim the remaining information is excepted
ftom disclosure under sections 55201 04,552.1 05,552.107, .5-52.1 n, 552.131, and 552.136

--o:ffb£Goverllfnent Code arid pfivileged uTider'TexasRllteofEvidel1ce503-.Youalsostate
release of some of the requested information may implicate the proprietary interests of third
parties. You inform us, and have provided documentation showing, you have110tified these
third parties ofthe request and oftheir oppOliunity to submit comments to this office as to

IWe note the city sought-and received clarification froril the requestor for several of the categories of
information requested. See Gov't Code§ '552.222 (if request fOJ: inf01111ation is unclear, govemmental body
may ask requestor to clarify request); see also Open Records Decision No. 31 (1974) (when presented with
broad requests for information rather than for specific records, goveml11ental body may advise requestor of
types of information available so that request may be properly narrowed).
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~--- ----

whythe~equestedinformatIon sEoulcfnot pe-rerease~d~to-lliefeqllesT6r? :SeeU6V'rC6de----~~----- - ~~

§ 552.305(d); see also Open Records Decision No. 542 (1990) (determining that statutOly ,
predecessor to section 552.305 permits governmental body to rely on interested third party
to raise and explain the applicability of exception to disclose under Act in certain
circumstances). Representatives from 5G, Foster, and Woodbine have submitted comments
,to our office, each claimiilg portions oftheir infotfnation are excepted undel: section'5'52.110
of the Government Code? We have considered the submitted arguments ai1.dTevieweatnoe~~~~~~--'---c

submitted representative samples of info1111ation. 4 We have also considered comments
submitted by the requestor. See Gov't Code § 552.304 (interested party may submit
comments stating why information should or should not be released).

Initially, we note the Tequestor, in her clarification to the city, stated she had "no objection
to access device numbers excepted from disclosure under section 552.136 of the Act being
redacted.from responsive documents." Thus, this information contained within the subrriitted
documents, including Exhibit W, is not Tesponsive to the present request. Our ruling does
not address this non-responsive information, and the city need not release it in Tesponse to

~~~~~~_the_request._5 --.--_-----,__

Next, you inform us some ofthe responsive information was the subject ofprevious requests
for information, in response to which this office issued Open Records Letter
Nos. 2008-11334 (2008), 2008-10270 (2008), and 2008-06390 (2008). Additionally, we
note soille of the requested information may be subject to Open Records Letter
No. 2009-00887 (2009). To the extent the pertinent facts and circumstances have not
changed since the issuance of these rulings, the city may continue to rely on Open Records
LetterNos. 2009-00887,2008-11334,2008-10270, and 2008-06390 for the information that
was at issue in these prior rulings. See Open Records Decision No. 673 (2001)

2We understand the following third parties were notified: 5G Studio Collaborative ("5G"), Citigroup
Global Markets, Inc. ("Citigroup"), FaulknerUSA ("Faulkner"), Foster+PaItners ("Foster"), Hamilton
Properties ("Hamilton"), HVS Consulting ("HVS"), Marriott Hotels and Resorts ("Marriott"), Matthews
Holdings Southwest, Inc. ("Matthews"), Omni Hotels ("Omni"), and Woodbine Development Corporation
("Woodbine").

3Woodbine claims its infonnation is excepted from disclosure under section 552.101 of the
Government Code in conjunction with section 552.1 10. This office has concluded section -552.10] does not
encompass other exceptions found in the Act. See Open Records Decision Nos. 676 at ]"2 (2000),575 at 1
(1990).

4We assume the "representative samples" of records submitted to this office are truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, andtherefore does not authorize the withholding of, any other requested recqrds
to the extent those records contain substantially different types ofinfonnation than that submitted to this office.

5As such, we need not address your claim under section 552.136 of the Government Code, except to
note that an access device number is one that may be used to (I) obtain money, goods, services, or another thing
of value, or (2) initiate a transfer of funds other than a transfer originated solely by paper instrument, and
includes a banking account and routing number. See Gov't Code § 552. 136(a).

---~-~~----'---------=============================================================
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-------
(governmental body may rely on prior TUling as a previous determin~tiol~~hei1(T)the

records or information at issue are precisely the same records or information that were
previously- submitted to this office- pursuant to section 552JOl(e)(1)(D);_ (2} the
governmental body which received the request for the records or information is the same

__ govermllentalbod)' that pl'eViOllsly r~ques!ed a~ld received arulingfrom the attorney general;
~-----~-~~tl~e-pi·iel---Hllil:ig~GGncluaedJhaU1ie:..pie,.CisErecordsc)r-iliforriiationare-oFaloe hotd(cepted -­

from disclosure under the Act; and (4) the law, facts, and circumstances on which the prior
ruling was based have not changed since the issuance of the ruling). To the extent the
responsive information is not the same as the information previously ruled upon, we will
address the submitted arguments. .

We begin by addressing the city's arguments against disclosure, You contend Exhibits J, K,
L, M, N, P, Q, and S are excepted from required public disclosure pursuant to
section 552.104 of the Government Code. Section 552.1 04 excepts from disclosure
"inf01111ation that, ifTeleased, would give advantage to a competitor or bidder." Gov't Code

. §552,LQA~Ih.e_PUll2-Q.g; of section 5.?lJ.Q4 is to protect a gove111l11ental body's interests in
---------=c---=-0---=-m=-c-p=etl1ive oid-cting-situations-.-See-8pen-ReG8l'd-s-D€GisiQ].1-No.~5-92=aL8--~l2.9.l~ - ------ -

Section .552.104 requires a showing of some actual or specific harm in a particular
competitive situation; a general allegation that a bidder will gain an unfair advantage will not
suffice. Open'Records Decision No, 541 at4 (1990), Moreover, section 5:52.104 does not
exceptf170m disclosure information relating to competitive bidding situations once a contract
has been executed. Open Records Decision Nos. 306 (1982), 184 (1978).

You explain the information at issue peliains to the city's Request for Proposals ("RFP") and
Invitation for Further Negotiation for Development Services ("IFN") related to the hotel
project. You inform us that although the city and the corporation have entered into a
Pre-Development Agreement with one of the proposers to the RFP and IFN, the city is still
in negotiations and "has not yet approved a final Development Agreement with a Master
Developer for the [hotel] project." You argue that in the event negotiations with this
proposer fail, release of any RFP -response would result in an advantage Jo another proposer
and "hinder the city's ability to receive the best possible offei'." You further argue that until
the city completes its negotiations with one proposer and executes a final Developm~nt
Agreement, the infonnation-atissue ShQllld nal1_ail1 ~xemptfrom disclosure. Based on your
arguments and our -review of the information at issue, we agree -release of thIS infb-rrnatlon
would give advantage to a competitor or bidder. Therefore, the city may withhold Exhibits
J,K,L, M, N, P, Q, and S.under section552.104 ofthe GovenUl1ent Code. 6 We110te the city
may no longer withhold this information under section 552.104 once a final Developer
Agreement has been executed.

61n light of this conclusion, we need not address your remaining. arguments against disclosure under
section 552,105 or section 552.131 of the Government Code for these exhibits. We also need not address
Woodbine's argument against disclosure for its information.

I
I

------~ --------------------------------------
_._------~---­-------



Ms. Heather Silver- Page 4

---'---'----Nex('you-assertEx1ilbits-T-:-t~CD~'ai1dVareexcepted-ffon1'reqliiredpublicdisclos1:ire'---------'--­

under section 552.107 of the Government Code.? Section 552.107(1) protects information
that comes within the attorney-client privilege. 8 When asserting the attorney-client privilege,

, -

a govenm1ental body has the burden of providing the necessary facts to demonstrate the
elements of the privilege 'in order to withhold the information at issue. Open Records
Decision'No.676 at 6':(0002).

First, a govenm1ental body must demonstrate the information constitutes or documents a
communication. Id. at 7. Second, the communication must have been made "for the purpose
of facilitating the rendition of professional legal services" to the client govermnental body.
TEX. R. EVID. 503(b)(1 ). The privilege does not apply when an attorney or representative is
involved in some capacity other than that of providing or faciiitating professional legal
services.to the client governmental body. In re Texas Farmers Ins. Exch., 990 S.W.2d 337,
340 (Tex. App.-Texarkana 1999, orig. proceeding) (attorney-clientprivilege does not apply
if attorney acting in a capacity other than that ofattorney). Third, the privilege applies only
to communications between or among clients, client representatives, lawyers, and lav.ryer

- -representatiy.es,'-'s:~e TEX. R.EVill. 503(Q)_Q)' Thus, a govermnental body must inform this
office of the identities and capacities of the individuals to whom each communication at
issue has .been made. Lastly, the attorney-client privilege applies only to, a confidential
communication, meaning it was "not intended to be,disclosed to third persons other than
those to' whom disclosure is made in furtherance of the rendition of professional legal
services to the client or those reasonably necessary for the transmission of the
communication." Id. 503(a)(5).

Whether a communication meets this definition depends on the intent ofthe parties involved
at the time the information was communicated. Osborne v. Johnson, 954 S.W.2d 180, 184
(Tex. App.-Waco 1997, no writ). Moreover, because the client may elect to waive the
privileg~ at any time, a governmental body must explain that the confidentiality of a
communication has been maintained. Section 552.107(1) generally excepts an entire
communication that is demonstrated to be protected by'the attorney-clientprivilege unless
otherwise waived by the governmental body. See Huie v.DeShazo, 922 S.W.2d 920, 923
(Tex. 1996) (privilege extends to entire communication, including facts contained therein).

7We note the requestor, in her clarification to the city, also excluded any "privileged information" from
the part' of her request for notes made by any city employee or attorney dudng meetings, lJresentations, or
conversations. Thus, any privileged information of this type is not responsive to the instant request, and the
city need not release nonresponsive information in response to this request. However, as you have submitted
information for which you claim the attorney-client privilege, we will address your argument.

ayou also argue Exhibit T is privileged under rule 503 of the Texas Rules ofEvidence. We note that
as this information is not subject to section 552.022 of the Government Code, rule 503 does not apply in this
instance. See Open Records Decision No. 676 at 4 (2002).

---_._------------------- -~---~----------------------~---- ---1-
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You inform us Exhibits T and T-l constitute -confidentiEiCconlmiiiliCcition-s-Setweenciff----------
attorneys, outside legal counsel, and a city department. You state these e-mail
communications were made for the purpose of rendering or seeking profe'ssional legal
services for the city. You also indicate these communications were confidential when made
and have remained confidential. Based on these representations and our review of the

. informatiOn'citissue, w{agree-n1ostofthe inf0111mtion in"'Exhibits T and T-"I- constitutes
privileged attorney-client communications... We note some of the e-mails inExhibit TC-:a=r::::-e-~~--~----!
subject to the previous determination in Open Records Letter No. 2009-00887, and the Gity
must co'ntinue to rely on that ruling for the e-mails at issue in that ruling. Further, we find
you have not demonstrated that one ofthe remaining documents in Exhib~t T, which we have
marked, constitutes a communicatiol1 between privileged parties; thus, this document may
not be withheld under section 552.107. Accordingly, the city must continue to rely OIl Open
Records Letter No. 2008-00887 for the e-mails in Exhibit T that were at issue intheprevious
ruling. Except for the document we have marked, the city may withhold the rest of the
e-mail communications inExhibits T and T-l pursuant to section 552.1 07 ofthe Government

__ ". __ Code. As you raise no other exceptions to disclosure for Exhibit T, the document we have
---------..--.-;;acl~~El~muBi:-g€-ciiie'asecr-- ----------.--------.---------.-. '--'-- ...----- .... ---... -- _.. _.----- .--.

You inform us Exhibit U consists' of notes 'prepared by city attomeys inintemal staff
meetings with city attorneys, outside counsel, city staff, and outside consultants. You also
inform us Exhibit V consists of notes prepared by an assistant city attorney during an open
EconomicDevelopment Committee Special Called Meeting and dmingthe closed executive
session ofthemeeting. Upon review ofyour arguments and the information at issue, we find
Exhibit U and some of the information in Exhibit V documents privileged attomey-client
communications. However, we have marked some of the information in Exhibit V,
consisting of an assistant city attorney's notes from an open Economic Development
Committee Meeting, that does not document confidential communications between
privileged parties. Therefore, this marked document may not be withheld under
section 552.107, and as youraise no other exceptions to disclosure for this document, it must
be released, The remaining communications in Exhibits U and V may be withheld under
section 5-52.1 07 of the Govenunent Code.

Next, s~ction 252.1..1..Lofthe Go"en1111entg()d~, w11ich you raise for Exhibit R, excepts from
public disclosure "an interagency or intraagency memorandum orlettei thafw01ildnot be
available by law to a paliy in litigation with the agency." Gov't Code § 552.111. This
section encompasses the deliberativeprocess privilege. See Open Records Decision No. 615
at2 (1993), The purpose ofthis exception is to protect advice, opinion, and recommendation
in the decisional process and to encourage open and frank discussion in the deliberative
process. See Austin v, City of San Antonio, 630 S.W.2d 391, 394 (Tex. App:­
San Antonio 1982,110 writ); Open Records Decision No. 538 at 1-2 (1990).

In Open Records Decision No. 615, this office re-examined the statutory predecessor to
section :552.111 in light of the decision in Texas Department of Public Safety v.
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--- - ------ -CfUbreatl1:842 S~W~2d-4()1C(Tex.--App.AustirlT992:-no--writ}~e-aetermiiiea--------------·-------:

section 552.111 excepts from disclosure only those internal communications that consist of
advice, recommendations, and opinions that reflect the policymaking processes of the
goven111?-ental body. See ORD 615 at 5. A governmental body's policymaking functions do
not encompass routine internal administrative or persOlmel matters, and disclosure. of

-'information about Sliellmatten;will not inhibit free disCllSsioi.lofpolicy issues among agency-'
persOlU1el. Id.;see -also Cityof Garland v, The Dallas Morning News,ITs-:w3Q~T5I..-----~~~-_--l

(Tex. 2000) (Oov't Code §552.111 not applicable to persOlmel-related communications that
did not involve policymaking), A governmental body's policymaking functions do include
administrative and personnel matters of broad scope that affect the governn1ental body's
policy mission. See Open Records Decision No. 631 at 3 (1995). Moreover, section 552.111
does not protect facts and written observations of facts and events that are severable from
advice, opinions, and recommendations. See ORD 615 at 5, But if factual information is so
inextricably intertwined with material involving advice, opinion, or recommendation as to
make severance of the factual data impractical; the factual -information may be withheld
under section 552.111. See Open Records Decision No. 313 at 3 (1982). '

This office has also concluded a preliminary draft of a document that is intended for public
release in its final form necessarily represents the drafter's advice, opinion, and
recommendation with regard to the form and content of the final document, so as to be
excepted from disclosure under section 552.111. See Open Records Decision No. 559 at 2
(1990}(applying statutory predecessor). Section 552.111 protects factuahnformation in the
draft that also will be included in the final version of the document. See id. at 2-3. Thus,
section 552.111 encompasses the entire contents, including comments, underlining,
deletions, and proofreading marks, of a prelimil1ary draft of a policymaking document that
will be released to the public in its final form. See id. at 2.

Section 552.111 can also encompass communications between a governmental body and a
third-party consultant. See Open Records Decision Nos. 631 at 2 (section 552.111
encompasses information created for governmental body by outside consultant acting at
governmental body's request and performing task that is within governmental body's
authority), 462 at 14 (1987) (section 552.111 applies to memoranda prepared by
governmental body's consultants). For section 552.111 to apply, the governmental body
l11.USt identify thethird partY -ancfexplain the nature ofits reIationsliip with the-goveri1Ihental
body.

You state Exhibit R consists of draft studies conducted by HVS. You inform us 'the city
hired HVS to, among other things, analyze the developers' projections for the hotel project.
You assert these draft studies contain the opinions of HVS,prepared at the city' s requ~st.
You also assert these draft studies relate to general policy issues and reflect the policymaking
processes of the city. You state the final version of these studies will be used by the city
council in deciding how to proceed with financing for the hotel proj ect, and theseTepOlis will
be released to the public in ~heir final form. Based onyour representations and our review

I



I

I
I

Ms. Heather Silver- Page 7

--- -- - -------

--~fixhibiti--,-~~ccm-ciudethe-cit)'TIi-aywithll0TB Exlli15ifKlifldefsettioir 55z.-1n-oftlle------- -------- -- -~

Government Code. r

We now. address the third parties' interests. We note an interested third pany is allowed ten
business days after the date of its receipt of the governmental body's notice under
seGtibh~5~5').j 0"5 (d)tosnbIIlifltneasons,if-any, as to-why-requested-infom1ation'l'elating"10
it should be withheld from disclosure. See Gov't Code § Y5TJO-5raJ(2T(B)~AS or-me a:aLfCe--~--~
ofthis letter, Citigroup, Faullmer, Hamilton, HVS, Man-iott, Matthews, and Omni have i10t
submitted to this office any reasons explaining why the requested information should not be
released. Therefore, because these third parties have not demonstrated any of the submitted
information is proprietary for purposes of the Act, the city may not withhold any of these
third parties' inrorn1ation to protect their interests. See id. § 552.110; see also Open Records
Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial
information, party must show by specific factual evidence, not conclusory or generalized
allegations, that release of requested information would cause that party substantial

____~ . _._ competitive hal"m), 552 at 5 (1990) (party must establish prima facie case that information
--------'-·IS-tl:aae-s-ecre0,-=-5~41-aL3_~L2201-We-l)oteiiifOfiiiiihon-penaifiii1glo-FaiInQ1eI';-Ranlllton~-­

HVS, Maniott, Matthews, and Omni, and a portion of Citigroup's information, may be
withheld by the city underthe exceptions discussed above. However, a.s the city Taises no
exceptions to disclosure for Exhibit S-l, Citigroup's information in Exhibit S-l must be
released.

Exhibit B-2 consists of information submitted by 5G, which 5G asselis is confidential
pursuant to a confidentiality agreement between 50 and the city. We note information is not
confidential under the Act simply because the party submitting the information anticipates
or requests that it be kept confidential. See indus. Found. v. Tex. Indus. Accident Ed., 540
S.W. 2d· 668, 677 (Tex. 1976). In other words, a governmental body cannot, throllgh an
agreement or contract, overrule or Tepeal -provisions of the Act. See Attorney General
Opinion JM-672 (1987); Open Records DecisionNos. 541 a13 (1990) ("[t]he obligations of
a governmental body under [the predecessor to the Act] cmmot be compromised simply by
its decisio11 to enter into.a contract."), 203 at 1 (1978) (mere expectation of confidentiaiity
by person supplying information does not satisfy requirements of statutory predecessor to

_ Qoy'tCQde §§5.2..l10). ConsequentlY,unless5G's information comes within an exception
to disclosure, it must be Teleased, notwitlistanding any expectation ot' agreement to the
contr~ny:

We understand 5G and Foster to asselitheir information is excepted from disclosure under
section 552.110 ofthe Govenm1ent Code.9 Section552.110 protects the proprietary interests

9We note that Foster has submitted the information that it seeks to have withheld from disclosure. This
decision is applicable only to the infol111ation that the city submitted to this office. See Gov't Code
§ 552.301 (e)(l)(D) (governmental body must submit infOImation at issue or submit representative samples if
infon11ation is voluminous).
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I

-----~------ -----. -otjJiivate-pmire-s-oy-excepliilg from-aisdosm'e-t\\io--types-ofinf6rmalioiJ.: Trade-secret~'- and-----.-----------~
commercial or 'financial information the release of which would cause a third party r

substantial corllpetitive harnl. Section 552,11 O(a) of the Government Code excepts from
disclosure "[aJ trade secret obtained from a person and privileged or confidential by statute
or judicial decision." Gov't Code § 552.11 O(a), The Texas Supreme COlllt has adopted the

. defiriition oftrade secretftofi1 section 757 of the Restatement of Torts. Hyde Corp. v.
Huffines, 314 S.W.2d 763 (Tex,1958);see also OR.IJS52 at2-:-Secfion 757proviQesnl:;COa=t=a~~~~~~--!

trade secret is: '

any formula, pattern, device or compilation of information which is used in
one's business, and which gives him an opportunity to obtain an advantage
over competitors who do not know or use it. It may be a formula for a
chemical compound, a process of manufacturing, treating or preserving
materials, a pattern for a machine or other device, or a list of customers. It
differs from other secret information in a business, .. in that it is not simply
information as to single or ephemeral events in the conduct of the business
... A trade secret is a process or device for continuous use in the operation
of the business ... [It may] relate to the sale of goods or to other operations
in the business, such as a code for determining discounts, rebates or other
concessions in a price list or catalogue, or a list of specialized customers, or
a method ofboold<:eeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. ' In
determining whether patticulat, information constitutes a trade secret, this office considers
the Restatement's definition of trade secret as well as the Restatement's list of six trade
secret factors. 10 This office has held that if a governmental body takes no position with

IOThe following are the six factors the Restatement gives as indicia ofwhether infonnation constitutes
a trade secret: .

(1)the extent to which the information is known outside of the company;

(2) the extent to which iUs known by employees and others iUYQIYecl in thecomPCil1Y's_
business;

(3) the extent of measures taken by the company to guard the secrecy of the infonnation;

(4) the value of the information tothe company and its competitors;

(5) the amount ofeffort or money expended by the company in developing the info1l11ation;
and

(~) the ease or.difficulty with which the infonnation could be properly acquired 0]' duplicated
by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also' Open Records Decision Nos, 319 at2 (1982), 306 at
2 (1982),255 at2 (1980).
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---"-- --- ---- --- -;;;gard ;~tl;~'~pPiicatio~i~fth~-trade sec~etbranchoi section 5')illata'requested-" --.-.-.~ j
infoD11ation, we must accept a private person's claim for exception as valid under that branch " I
if that person establishes aprimafacie caSe for exception and no argument is submitted that I

rebuts the claim' as a matter of law. ORD 552 at 5-6, However, we cannot conclude" I
section 552, 11 0iEl} applies unless it has been shown that the information meets the definition I

~-~--~~IQriL-tiac1e~secreUiiiaJhe necessal;)'factol's;li.ave beendemOllstl'atechoesta:olishEFtrade secret"I
claim. See Open Records Decision No, 402 (1983), I

Section 552.11 O(b) excepts from disclosure "[cJommercial or financial infornlation for which
it is dem.onstrated based 011 specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the' information was obtained." Gov't Code
§ 552.11 O(b), Section 552.11 O(b) requires a specific factual or evidentiary showing, not
conclusory or generalized allegations, that substantial competitive injury would likely result
from release of the requested information. See ORD 661 at 5-6 (business enterprise must
show by specific' factual evidence that release of information would cause it substantial

_ S_QDTIJ-.etitjve harm).

Having considered 5G's ai'guments, we conclude 5G has failed to demonstrate that any
p01iion Of its information constitutes a trade secret, 110r has-5G demonstrated the necessary
factors to establish a trade secret claim for its information, Thus, none of50' s information
may be withheld under section 552. 110(a). Upon review of Foster's arguments and,its
information, we find that Foster has established that its pricing information, which we have
marked, constitutes commercial or financial information, the release of which would cause
the company substantial competitive harm. Therefore, the city must witbllold the
information we have marked under section 552.11 OCb) of the Government Code. However,
we find Foster and 5G have not made the specific factual and evidentiary showing required
by section 552.11 O(b) that release of any ofthe remaining information at issue would cause
the companies 'substantial competitive harm. See ORD 661 at 5-6 (for information to be
withheld under commercial or financial information prong ofsection 5. 52.110, business must
show by specific factual evidence that substantial competitive injury would result from
release ofparticular information at issue). Thus, -the city maynotwithhold any ofSG's
information or any of Foster's remaining information under section 552.110(b).

However, 5G claims, and we agree, its information is sllbjectto copyrigl1fl.a"'r.A-cus1:Odian
ofpublic records must comply with the copyright law and is not required to furnish copies
ofrecords that are copyrighted. Attorney General Opinion JM-672 (1987). A governmental
body must allow inspection of copyrighted materials unless an exception applies to the
information. ld. If a member of the public wishes to make copies of copyrighted materials,
the person must do so unassisted by the governmental body. In making copies, the member
of the public assumes the duty of compliance with the copyright law and the Tisk of a
copyright infringement suit. See Open Records Decision No. 550 (1990). It does not appear
that Foster's information is protected by copyright.

In summary, the city need not release nonresponsive information in response to this request.
The city may continue to rely on Open Records Letter Nos. 2009-00887, 2008-11334,
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---- -- ---- ----2008..:10270; al1d-L.OO8"=06390ibrihe- information-thatwasatissue in thesepriorTulings;-to------------------­
the extent the pertinent facts and circumstances have not changed since the issuance ofthese
rulings, The city may withhold (1) Exhibits J, K, L, M, N, P, Q, and S under section 552.104
of the Govermnent Code, (2) Exhibits T, T-l, U, and V under section 552.107 of the.
Govermnent Code, except as we have marked for release, (3) the information we have
marked inExhibitB~1under section 5'52.110, and (4) Exhibit RundeI' sectiOl1'5-52.111 of~he-

-~-----'Governmenreode._Tne Temaining inf0rmatron-in~Exhibits-B-~-1~B-2-;-S-1~T----;-V;--and-W--n1Ust--t------~

be released, but any information protected by copyright must be released in accordance with
the copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers impOliant deadlines regarding the rights and Tesponsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oa£!.state.tx.us/open/index orl.plm,
or call -the Office of the Attorney General's Open Government HOtline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of .
the Attorney General at (512) 475-2497.

Sincerely,

~~
Paige Savoie
Assistant Attorney General
Open Records Division

PS/eeg
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Ene. Submitted documents

cc: Requestor
tw/o enclosures).

cc: Mr. Mitchell S. Milby
Clark Ashworth Milby, R.L.L.P.
1401 Elm, Suite 3404
Dallas, Texas 75202
(\.lilo ellclosllres)

Mr. William Conado
Citigroup Global Markets, Inc.
390 Greenwich Street, 2nd Floor

- -Ne'tfrYork-;-Ne'V\rYol"lc10013
(w/o enclosures)

Mr. Nigel Dancey
Foster+Partners
Riverside Three
Hester Road
London, SV111 4AN
(w/o enclosures)

Mr. Rod Clough
HVS Consulting
2601 Sagebrush Drive, Suite 101
Flower Mound, Texas 75028
(w/oenclosures)

.. Ms. Dana-IVI. Swope
Woodbine Development Corp
1900 North Akard Street
Dallas, Texas 75201
(w/o enclosures)

5G Studio Collaborative
311 North Market'Street, Ste 230
Dallas, Texas 75202
(w/o enclosures)

Mr. Richard A. Illmer
Brown McCarroll, L.L.P .
2001 Ross Avenue, Suite 2000
Dallas, Texas 75201 ..2995
(v-//o ene-Insures)

Ms. Laura Roe
FaullmerUSA
535 East 5th Street

--Austin;'Texas-7-8701' .....
(w/o enclosures)

Mr.Lawrence E. Hamilton
Hamilton Propeliies
13 10 Elm Street, Suite 140
Dallas, Texas 75202
(w/o enclosures)

Ms. Alison Cumberland
Maniott Hotels and ResOlis
1301 Dove Street, Suite 500
Newport Beach, California 92600
(w/o enclosures)

·Mr. JohnH. Matthews-'
Matthews Holdings Southwest, Inc.
1660 South Stemmons Freeway, Ste 100
Lewisville, Texas 75067
(wla enclosures)

Mr. Mike Garcia
TRT Holdings, Inc.
600 East Las Colinas Blvd, Suite 1900
Irving, Texas 75039
(w/o enclosures)








